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This report presents the results of our review of the discrimination complaint process and caseload
managed by the Federa Deposit Insurance Corporation’s (FDIC) Office of Diversity and Economic
Opportunity (ODEO). We conducted this review at the request of the Chief Operating Officer and
Deputy to the Chairman. The purpose of our review was to evauate the ODEO informal and formal
discrimination complaint program to identify inefficiencies and recommend measures to improve the
process. The second goal of our review was to determine the status of casesin ODEO'sformal
complaint casdoad and assess ODEQ' s efforts to reduce its casel oad.

Overdl, ODEO has made some improvements to the discrimination complaint program, especidly in
theinforma counsdling stage and in the information systems management area. During our review,
ODEO dso took actions to organize and better secure case records. However, we noted in our draft
report that more improvements could be made. Specificaly, ODEO needsto:

Develop office-wide performance goals and performance expectations for individud staff.
Prepare accept/dismiss determinations, complaint investigations, and final agency decisons
more timely to comply with federal sector equa employment opportunity (EEO) regulations.
Improve the quality of accept/dismiss decisons and contract investigations.

Develop written procedures for administering, investigating, and reporting on informal cases
and formal discrimination complaints.

Ensure that its efforts to improve case information systems are fully and effectively
implemented.



With respect to the status of ODEO’ sforma complaint casdoad, ODEQO' sinventory contained
numerous cases with elgpsed day time frames in excess of federa sector EEO processing requirements.
Further, ODEQO' s overdl case processing statistics lagged behind most other federa agency EEO
offices. ODEO's performance should be viewed in the context that about 20 percent of ODEO's
forma cases remain from the Resolution Trust Corporation (RTC) Office of Equal Opportunity.
These RTC cases have been difficult to resolve because of the complications associated with finding
key witnesses and source documentation necessary to assess the cases’ merits.

On April 21, 1998, ODEO provided the Corporation’ s response to a draft of thisreport. ODEO
management agreed with 25 of the 27 recommendations. The response, planned actions, actions
aready taken, and reasons for ODEO management’ s disagreement with two of our recommendations
provided the requisite dements of a management decision for each of the 27 recommendations.
ODEO' swritten responseisincluded in its entirety as Appendix 1. Appendix |11 presents our
assessment of management’ s responses to the recommendations and shows that we have a
management decision for each of the 27 recommendations.

We gppreciate the opportunity to assst management in its efforts to improve this program.
Throughout our review, we discussed our findings and suggestions with gppropriate management and
gaff, and management was receptive to the issues we raised.
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I ntroduction

This report presents the results of our review of the discrimination complaint process and caseload
managed by the Federa Deposit Insurance Corporation’s (FDIC) Office of Diversity and Economic
Opportunity (ODEO). In August 1997, FDIC' s Chief Operating Officer and Deputy to the Chairman
(COO) asked our office to evauate this program and determine the status of open discrimination cases.
Accordingly, the objectives of our review were to:

Identify inefficiencies and steps that add little or no vaue in the discrimination complaint resolution
process, and suggest methods for streamlining that process,

Suggest methods for monitoring the discrimination complaint resolution process, such as
establishing baselines and gods, performance measurements, and case tracking systems,

Determine the nature of ODEQ’ sforma casdoad, and
Assess ODEOQO' s efforts to reduce its formal casaload.

The scope of our review included open cases in the informal counseling stage and open complaintsin
the forma discrimination complaint stage. To accomplish our objectives we:

Documented ODEQ'’ s organization structure, relevant policies and procedures, staffing and
staff responsbilities.

Reviewed applicable federal sector equal employment opportunity (EEO) law and Equal
Employment Opportunity Commission (EEOC) guidance.

Reviewed prior reports, evaluations, and consulting sessons of ODEO and ODEO staff. This
included reviewing:

FDIC Office of Inspector Generd’s (OIG) audit report Equal Employment Complaints
Adjudication Program, dated December 22, 1994.

A report and process maps prepared by FDIC' s Training and Consulting Services Branch
(TCSB). Wedso interviewed TCSB staff and contract facilitators to understand the
scope, findings, and observations from their reviews.

Reviewed FDIC business planning documents to determine whether ODEO had devel oped
office-wide performance goals and measures. We aso interviewed ODEO managers and staff
to determine whether ODEO had established performance expectations for individua staff.

Interviewed ODEO management and staff in headquarters and the field to understand and
document the EEO complaint process, identify problem areas and program successes, and obtain



suggestions for improvements. Interviews included selected managers, all Equa Opportunity (EO)
Specidigsin the Affirmative Employment and EEO Counseling Section, and dl EEO Specidigtsin
the Forma Complaint Processing Section, as well as selected support staff.

Prepared process maps of FDIC’s existing discrimination complaint resolution process to
identify bottlenecks, steps that add little or no value, and opportunities for streamlining the
process. We will provide copies of these process maps to ODEO management separately
from this report.

Interviewed representatives from the Corporate Affairs Section (CAS), Legal Division, to
understand their involvement in the discrimination complaint resolution process and to identify
measures for improving interaction and communication with ODEO. We aso interviewed,
and obtained documentation from, the CAS senior attorney responsible for processing
informal cases and formal complaints which pose a conflict of interest for ODEQ. The senior
attorney also provided suggestions for improving ODEO’ s informal and formal processes.

Analyzed the content of ODEQ' s current database system used to track cases, reviewed database
information to identify the status of complaints, trends, and problem areas, and performed
analytica work to assess the nature of cases-—-including the number, bases, and issues of complaints.
We a0 dratified cases according to e gpsed days and their status in the complaint process to
identify trends and determine why older cases were not being resolved.

We were unable to fully accomplish our objective to determine the status of casesin ODEO's
formal complaint inventory because of weaknessesin ODEQ information systems. As discussed
throughout this report, we identified numerous data fields in ODEO’ s case management database
that were incomplete. There were aso incons stencies between data contained in the database and
case explanations provided by ODEO employees. Further, the case files were unorganized and
incomplete. Because ODEO uses the database to report forma complaint Satisticsto FDIC senior
management and the EEOC, we considered the case database the most appropriate source for
assessing the status of open forma complaints despite its data quality shortcomings.

We were unable to determine the status for 14 of the 29 casesin the Final Agency Decison (FAD)
sage. We attempted to do so by checking the case database, interviewing EEO Specididts, and
reviewing information in thefileroom. We notified the Associate Director, EEO and Diversity
Branch, in November 1997 and again in December 1997 and February 1998 of our inability to fully
accomplish this evaluation objective. Following issuance of our draft report, ODEQ determined
that aFAD had been issued for one case, and the remaining 13 cases were dated for priority FAD
issuance.

With respect to ODEQO’ s procurement of a new case management system, we attended
contractor presentations on two systems, and analyzed and briefed ODEO management on the
shortcomings of the old case management system for consideration in selecting and
implementing the new case management system.



Reviewed information systems for informal counseling cases and for recording case
correspondence.

Inspected ODEO' s file room of formal complaint cases.

Interviewed representatives from ODEO and the Corporate Legal Issues Section (CLIS),
Legal Division, to determine their efforts to establish an alternative dispute resolution (ADR)
program. We aso reviewed a 1997 U.S. General Accounting Office (GAO) report on the
successes of ADR within federal and private sector organizations.

Interviewed a representative from the EEOC and analyzed available EEOC reports on EEO
complaint processing and appeal statistics for other federal agency EEO offices. We aso
reviewed EEOC-proposed changes to the federal sector EEO complaint process and discussed
the status of these changes with the EEOC representative.

Interviewed EEO representatives from the Department of the Air Force, the Department of Energy
(DOE), the Department of the Treasury, the U.S. Customs Service, the Department of Labor
(DOL), and the Tennessee Valey Authority (TVA) to obtain: comparative statistics, best practices
information, performance measurements and benchmarks, insights about their program successes,
and sample EEO documents and products. Appendix | isasummary of the best practices
information we obtained from the Six agencies.

I nterviewed management representatives from the Division of Adminigiration, Divison of Finance,
Divison of Compliance and Consumer Affairs, Divison of Supervision, Divison of Resolutions
and Receiverships, and OIG to discuss their experiences with the process and obtain suggestions
for improvements.

Because of time congtraints, we did not interview representatives from the Acquisition Services Branch
(ASB) or private investigation contractors who work with ODEO in conjunction with performing
contract investigations of complaints. We did interview an ASB representative to discuss oversght
manager responsibilities.

We conducted our review from September 3, 1997, through January 23, 1998, in accordance with the
Presdent’s Council on Integrity and Efficiency’ s Quality Standards for Inspections.



Resultsin Brief

Overdl, ODEO has made some improvements to the discrimination complaints program, especidly in
theinforma counsding stage and in the information systems management area. During our review,
ODEO dso took actions to organize and better secure case records.

With regard to the status of ODEO’ sforma complaint casdoad, ODEQO' sinventory contained
numerous cases with elgpsed day time framesin excess of federa sector EEO processing requirements.
Further, ODEQO' s overdl case processing statistics lagged behind most other federa agency EEO
offices.

The following represents a synopsis of our review, our conclusions, and the issues we identified.

Overall Timeliness of the Complaints Process

ODEO was not processing discrimination complaints timely as required by federa sector EEO law.
ODEO' s average case processing time for fiscal year 1996 was 86 percent longer than the national
federd sector average.  Office-wide performance measurements and individua performance
expectations should be developed to reduce the forma complaint caseload and improve the average
processing time for formal complaints.

I nformation Systems Management

ODEO isimplementing a new case tracking system and has improved the condition of, and established
procedures for, itsfileroom. However, additiona improvements are needed. Because case filesand
databases were incomplete or unorganized, ODEO did not dways know the status of some cases.

Informal Counseling

ODEO has made sgnificant improvements to itsinforma counseling program. In March 1998, ODEO
began requiring the completion of counsdlor reports during the informal counsdling stage. However,
additiona procedures are needed to clarify the counsdlors rolein resolving disputesand in
communicating with FDIC managers.

Early Resolution of Informal Complaints
ODEQ ' s percentage of counsdling contacts that result in forma complaints was higher than the

average of other federal EEO offices and this percentage had increased over the past few years. The
adminigirative complaint process is the only avenue presently available to the complainant for resolving



discrimination complaints. CLISisdeveloping an ADR program for processing certain discrimination
complaints.

Accept/Dismiss Decison

During 1997, ODEO took an average of 110 days to notify complainants of which issues it decided to
accept for forma processing or dismiss. Further, thereis a perception that, in the past, ODEO
accepted issues that should have been dismissed. ODEO could improve its performancein this area by
revisng existing procedures, establishing performance expectations, managing tasks more diligently,
and screening issues more carefully.

I nvestigation Stage

ODEO was not dways delivering ROIs to complainants within required time frames. Contractors
were not dways completing investigations timely, and ODEO was not dways reviewing ROIsin time
to require the contractor to correct report deficiencies. In our opinion, improved management,
established performance expectations, and better contract adminigtration are needed to address these
timelinessissues.

Final Agency Decisions

The 23 cases we could review in the FAD stage had been in that status for an average of 620 days. As
aresult, complainants concerns are not being promptly resolved and the confidence in the
Corporation’s discrimination complaint processing could be negatively affected. We recommended
severa measures to eliminate the backlog of old cases and to more consistently complete FADs within
satutory time frames.

Hearings and Appeals

In the past, coordination and communication of information between ODEO and CAS could have been
better. Asaresult, CASdid not dways have sufficient time or the critical information necessary to
adequatdly prepare for hearings or respond to appedls. According to CAS officias, communication
has improved between ODEO and CAS over the past year. ODEO has aso taken efforts to develop
procedures for transmitting correspondence during the hearings and appeals stages.  Additional
measures can be put in place to foster communication and coordination between the two offices.




Background

ItisFDIC's palicy to provide equa employment opportunity for al employees, and gpplicants for
employment, regardless of their race, color, age, religion, sex, nationa origin, or physica or menta
disability. FDIC prohibits discrimination against employees, former employees, or gpplicants for
employment, based upon these factors in accordance with the statutory provisions of Title VII of the
Civil Rights Act of 1964, as amended, the Rehahilitation Act of 1973, the Age Discrimination in
Employment Act, the Equa Pay Act of 1963, and Title 29 of the Code of Federad Regulations (CFR)
Part 1614, titled Federal Sector Equal Employment Opportunity, effective October 1, 1992.

Title VII of the Civil Rights Act of 1964, as amended, prohibits employment discrimination based on
race, color, religion (including religious accommodation), sex (including sexud harassment), national
origin, and reprisa for participating in aprotected EEO activity or opposing unlawful discrimination.
The Rehabilitation Act of 1973 prohibits employment discrimination on the basis of menta and
physical disabilities (including reasonable accommodetion). The Age Discrimination in Employment
Act (ADEA) prohibits employment discrimination on the basis of age (age 40 or older). The Equa
Pay Act of 1963 (EPA) prohibits sex-based wage discrimination. Title 29 CFR Part 1614 arethe
governing regulations established by the EEOC for processing complaints of discrimination in the
federa sector.

In accordance with the EEOC regulations, FDIC provides individuaswho beieve they have been
discriminated against based on these prohibited bases, procedures for initiating and processing
employment discrimination complaints a both the informa and forma stage of the administrative
discrimination complaint process.

An employee or gpplicant for employment at the FDIC who believes he or she has been subjected to
discrimination must contact an ODEO counselor within 45 caendar days of the date when the
discriminatory matter occurred or the effective date of a personnel action. The counsdlor is aneutral
party who attempts to resolve the matter informally within 30 calendar days of initid contact with the
complainant. If the matter is not resolved during the 30-day counsdling period, the complainant and
FDIC can agree in writing to extend the counsdling period for an additiona 60 calendar days.
Otherwise, the counsalor must issue to the complainant aNotice of Right to File a Formal
Discrimination Complaint (NRTF) by the 30" day of the counsdling period. If the complainant decides
to pursue the matter, he or she must file aforma complaint within 15 caendar days of the receipt of
the NRTF. ODEOQ isrequired to review the complaint to ensure it meets the procedura requirements
of the CFR, conduct a complete and fair investigation of the complaint, and ddliver areport of
investigation (ROI) to the complainant within 180 calendar days of the complaint filing date. However,
the parties may agree in writing to extend this time period by not more than 90 calendar days.
Following receipt of the ROI, the complainant has 30 cendar daysto: (1) request aFAD from FDIC,
or (2) request a hearing before an EEOC Adminigtrative Judge (AJ).



Should the complainant request an FAD, or not respond to the ROI within 30 days, FDIC has 60 days
to deliver a decison on the merits of bases and issues stated in the complaint. The complainant may
accept this decision or appedl it to the EEOC.

The EEOC AJissuesfindings of facts and conclusions of law within 180 caendar days of the hearing
request. FDIC then has 60 calendar days to accept, rgect, or modify the AJ sfinding and conclusions,
including relief ordered by the AJ, and to issue afina decison. If the FDIC does not issue adecision,
the recommended action by the AJ becomes the FDIC' sfind decison. The complainant has

30 cdendar daysto apped FDIC' sfina decision to the EEOC' s Office of Federd Operations (OFO).

Alternaivey, the complainant can file acivil action in U.S. Digtrict Court within 180 days of the date
of complaint or within 90 days of the FDIC’ s decision or EEOC’ s decision on appedl. Throughout the
entire processing of the discrimination complaint, the FDIC must attempt reasonable efforts to settle
the complaint. Figure 1 on the following page provides an overview of the federd sector EEO
complaint process.

10



Figure 1: Overview of Federal Sector Complaint Processng Under 29 CFR Part 1614
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ODEOQO's EEO and Diversity Branch is responsible for administering FDIC' s discrimination complaint
program. The Affirmative Employment and EEO Counseling Section handles the informal counseling
stage. This section has an EEO Counselor Program Coordinator and three EO Specidistsin
headquarters who participate part-time in the counsdaing program, eight full time EO Specidigtsin the
field who currently perform only counsdling, and 27 collatera duty counsdlorsin headquarters and in
thefield.

The Forma Complaint Processing Section manages the formal discrimination complaint process.
This section condgsts of a Complaint Manager and seven EEO Specidigs. These specidists make
accept/dismiss decisons, review ROIs, prepare FADs, and coordinate hearings and appea s with CAS.

As of November 7, 1997, ODEO had 205 open discrimination complaintsin various stages of the
discrimination complaint process.

Accept/Dismiss 53 2 55

Transmittal ROI 8 0 8

EEOC Hearing/Administrative Judge Decision 33 22 55

Other 2 0 2

Source: ODEO database of open cases.

CAS has aso designated a Senior Attorney to process informa and formal discrimination cases that
pose a conflict of interest problem for ODEO. As of November 4, 1997, the Senior Attorney had
34 informa and formal discrimination matters assigned in addition to the formal caseslisted above.



Overall Timeliness of, and Management Attention to,
the Complaint Process

ODEO was not processing discrimination complaints timely as required by federal
sector EEO law. ODEOQO'’s average case processing time for fiscal year 1996 was
86 percent longer than the national federal sector average. An absence of office-
wide performance measurements and individual performance expectations
contributed to these delays. Consequently, ODEO did not always process cases in
compliance with EEO requirements, cases were not always properly or efficiently
managed, complainant issues were not always addressed timely, and ODEO staff
were not always held accountable for their performance.

BACKGROUND

12 CFR Part 1614, Section 102 requires each agency to maintain a continuing program to promote
equa opportunity and to identify and eiminate discriminatory practices and polices. Specifically, the
agency shdl: “Provide for the prompt, fair and impartia processing of complaints in accordance with
thispart...” Further, the agency must designate a Director of EEO with responsibility for assuring that
individua complaints are fairly and thoroughly investigated and that final decisonsareissued in a
timely manner in accordance with 12 CFR Part 1614.

The Government Performance Results Act (GPRA) of 1993 requires executive agencies to develop
gtrategic plans which define agency missions, establish results-oriented godss, and identify Strategiesto
achievethose gods. Establishing office-wide gods and individua performance expectations will assst
FDIC' s compliance with GPRA.

To comply with GPRA, FDIC prepares an annua Business Plan that includes annua workload
analyses, budget and goas. The plan describes how an organizationa component will achieveiits
objectives. The business plan must state the goa's of the component, the objectives to be achieved in
the budget period and their relationship to the gods, and the performance measures associated with
each objective.

FDIC Circular 2430.1, Performance Management Program, dated October 1, 1995, setsforth the
corporate policy and procedures on performance management and provides that supervisors (rating
officias) establish fair and equitable performance expectations and gods for individuasthat aretied to
accomplishing the organization’ s mission and objectives.
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ASSESSMENT OF PERFORMANCE

We identified processing delays a virtudly every step of the forma complaint process, including the
accept/dismiss, investigations, transmittal of investigation, and FAD stages. ODEO took an average of
707 daysto process the 70 casesit closed during fiscal year 1996. According to the EEOC' s Federal
Sector Report on EEO Complaints Processing and Appeals, federa agenciestook an average
processing time of 379 days to close federa sector EEO complaints during fiscal year 1996. EEOC
ranked FDIC 70" out of 79 reporting agencies with closing activity. For fisca year 1997, FDIC
reported an average processing time of 756 days to EEOC for its closures during the year. Asof the
date of thisreport, EEOC had not issued its 1997 federal sector report.

CONTRIBUTING FACTORS

ODEQO has not established office-wide performance measures related to its discrimination
complaint caseload. Further, FDIC's Corporate Performance Plan and Performance Report,
dated October 14, 1997, did not mention ODEO performance goals related to reducing the
discrimination complaints caseload. FDIC’s Corporate Operating Plan, as of May 30, 1996, did
include a project goal for substantialy eliminating by December 1996 those discrimination
complaints that exceeded the 180-day processing timeframe. However, a number of these cases
remained in ODEQO’ sinventory.

In addition, ODEO has not established specific performance expectations related to individual
performance. While we noted various reasons for delays in processing complaints, we identified
severa recurring problems that contributed to the age of older cases. Specifically, ODEO
managers did not always assign tasks timely, establish completion dates for tasks, adequately
monitor task progress, or hold EO and EEO Specialists accountable for protracted delays.
Further, once tasks were completed, managers did not always review draft products timely.

The Director, ODEO, specifically asked our office to research ideas for how ODEO could
develop performance expectations for individual staff. Further, a number of ODEO managers and
staff we interviewed stressed a need within ODEO for greater accountability and for holding
ODEO managers and staff more responsible for performance. We discuss specific performance
expectations in the individual sections of this report that address the various stages of the
complaint process.

BEST PRACTICES AT OTHER AGENCIES

We interviewed a representative from the DOL’ s Office of Civil Rights to identify best practices
for processing EEO complaints. Aspart of DOL’s annua strategic plan, the Office of Civil
Rights devel oped office-wide goals for the complaint processing function. Specifically, these
goalsinclude:
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A reduction in the instances of discrimination by 10 percent over the next 5 years (two percent
incremental reductions per year),

Anincreasein DOL’s pre-complaint resolution rate by 2 percent of informal complaints for
this year, and

A decrease in the number of formal complaints by 2 percent of formal cases for this year.

DOL’s Office of Civil Rights aso established a goal of avoiding $300,000 in complaint processing
costs through the use of its ADR program. The office estimated its cost to process aformal
complaint through the FAD stage and then used this estimate to calcul ate cost avoidance savings.

CONCLUSIONS AND RECOMMENDATIONS

ODEO must improveits overal compliance with EEO statutes. Absent prompt and effective
corrective actions, both the employees and management’ s confidence in the Corporation’s EEO
program could be negatively impacted.

Asnoted in FDIC's 1998 Annual Performance Plan, “The process of communicating corporate
priorities and soliciting participation from all levels of saff has the effect of promoting accountability
on the part of managers and staff for achieving these goals that they have helped to identify.” We
noted a generd lack of such priority and goa setting for ODEQ' s discrimination complaint processing.
Accordingly, we recommended that the Director, ODEO:

(@D Develop office-wide performance measures geared to reducing the formal complaint back
log and improving the average processing time for formal complaints,

uggested Strategies for | mplementation

Performance measures should be expressed as tangible and measurable objectives against
which actua achievement can be compared, and expressed as a quantitative sandard, vaue, or
rate. Examplesof office-wide performance goas could include:

Reducing ODEQO’ s casdload by the end of calendar year 1998.

Resolving dl cases older than 180 days by the end of caendar year 1998.
Increasng ODEQO' s pre-complaint resolution rate.

Reducing ODEQO’ s average case processing time.

As ODEO achieves these goals, the Director, ODEO, can revise these measures and
implement more challenging standards. We suggested the Director, ODEO, use
comparative complaint processing information from EEO offices at other federal agencies
to establish basealines to use in measuring program success. EEOC’s annua Federal
Sector Report on EEO Complaints Processing and Appeal s provides comparative
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statistical information on more than 90 federal agency EEO offices and could be helpful in
assessing office-wide performance.

Both managers and staff were responsible for the various delays that occurred throughout the
formal complaint process. The EEO statutes themselves provide criteriafor evaluating timeliness.
Nevertheless, ODEO staff have not been held accountable for how timely they carry out their
responsibilities or for the quality of their work.

ODEO must more effectively manage performance by ensuring that employees clearly understand
performance expectations and how they contribute to the goals and objectives of the office.
Doing so will encourage employee growth and development and foster employee commitment to
achieving those goals and objectives. Further, performance planning will establish a process for
ongoing performance monitoring and review. Accordingly, in subsequent sections of this report
addressing accept/dismiss determinations, investigations, FAD preparation, and hearings and
appedls, we included recommendations for developing performance expectations for individual
managers and EEO Specialists based on time frames and quality of work.

16



| nformation Systems Management

EEOC guidance requires agencies to maintain reliable information to process
complaints effectively and efficiently. ODEO is implementing a new case tracking
system and has improved the condition of, and established procedures for, its file
room. However, additional improvements are needed. Because case files and
databases were incomplete or unorganized, ODEO did not always know the status
of some cases. Further, ODEO risked misplacing key documents and missing
important milestones and due dates required under federal sector EEO law.

BACKGROUND

29 CFR Part 1614 requires each agency EEO Director to assure that individua complaints arefairly
and thoroughly investigated and that final decisons areissued in atimely manner. Part 1614 dso
requires the EEOC to periodicaly review agency resources and procedures to ensure that agencies
develop adequate factud records of discrimination complaints.

EEOC Management Directive 110, Federal Sector Complaint Processing Manual, dated

October 22, 1992, provides guidance to Federa agencies about the contents, organization, availability,
and disposition of complaint files. The Management Directive further requires agencies to submit to
EEOC annual reports on federal pre-complaint counseling, formal complaint processing and disposition
of federal EEO complaints.

Moreover, FDIC Circular 1210.18, FDIC Records Management Program, dated May 28, 1997,
requires that FDIC records be maintained in a manner that promotes rapid access and enables proper

disposition.

ASSESSMENT OF PERFORMANCE

ODEO recently began severd initiatives to improve the state of its case information systems--primarily
the file room and ODEQ’ s automated case management system. While these initiatives will facilitate
more reliable record keeping and case tracking, additiona improvements are needed. During our
review, severd EEO Specidists expressed concern about the disorganized state of ODEO' sformd
complaint casefileroom. EEO Specidists could not dways find file documentation. 1n some cases,
entire case fileswere missing. We ingpected the file room during our review and confirmed EEO
Specidists comments. The file room was not organized, open and closed files were |ocated together,
and stacks of 1oose correspondence and certified mail receipt cards had not been filed. Further, ODEO
had not assigned a file room manager, and the file room door remained open during ODEO working
hours. EEO Specialists were free to remove files without providing arecord of thefile location.
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In November 1997, we discussed with ODEO management the need to perform a detailed inventory of
case files as soon as possible and to file dl 1oose correspondence. We dso recommended locking the
file room, assigning respongbility for the file room to one of the clerical staff, and requiring EEO
Specidigtsto check out filesfor use. On December 3, 1997, the Associate Director, EEO and
Diversity, told us ODEO had begun conducting an inventory of al discrimination casefiles and had
filed dl loose correspondence and certified mail receipt cards. The Associate Director further reported
that, in the future, file room access would be limited and EEO Specidists would be required to check
out filesfor use. In February 1998, we verified that these new procedureswere in place. Thefileroom
was orderly, loose correspondence and receipt cards had been filed, the file room was locked, and only
two ODEO gaff had accessto the fileroom. ODEO had began requiring EEO Specidigts to check
out files and had developed casefile request cards to help track file location.

Case Management Databases

ODEQ ' s database system is antiquated and generdly not used by EEO Specidigs. Further, anumber
of fields were empty, raising questions about data qudity. ODEO has purchased a software package,
EEOMAS, which is designed to track EEO complaints and provide affirmative action reports. As of
the date of thisreport, severd ODEO personnd had received training on the new system, and the
system had been ingtalled on FDIC's mainframe, but EEOMAS was not fully operationa. ODEO had
also developed a methodology for transferring case data into the new system. While EEOMAS should
improve ODEQO’ s management of cases, ODEO needs to develop amore reliable method for entering
future case information into the system. Further, ODEO has other databases that may duplicate
EEOMAS capabilities. ODEO will need to review the need for these systemsin the forma complaint

program.

When we met with the COO in January 1998, he expressed the need for ODEO to develop a
methodology for verifying the vaidity and completeness of case information for theinitid transfer to
EEOMAS that would ensure the new system had accurate, complete data. In February 1998, the
Associate Director, Operations and Administration Branch, ODEO, explained that ODEO had
deveoped a specific methodology for transferring case information to EEOMAS, and ODEO had
begun preparing for the transfer of information. We met with an ODEO representative who explained
the procedure asfollows:

An EEO Specidigt reviews the casefile, records case information onto a manual input form, sgns
the input form, and attachesit to the casefile.

A second EEO Specidist performs an independent review of the input form and case file and signs
the form,

The EEOMAS vendor enters the information from the input form into EEOMAS and printsa
status report for each case.

An EEO Specialist compares the EEOMAS status report to the input form.
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To the extent that case files contain complete and accurate source documentation, these procedures
should be sufficient.

EEOMAS should be a more effective system than ODEQO’ s existing tracking system; however, ODEO
management will need to ensure complete case information is entered into the system and establish a
better processfor datainput. ODEO did not have written or standard procedures for data input.
Severd EEO Specidists worked on asingle case at the various stages of the complaint process. In
some instances, one specialist performed the accept/dismiss determination, a second specidist reviewed
the report of investigation, and athird speciadist prepared the FAD. When correspondence was mailed
or received, certain information was entered into the case management database. A clerk within
ODEO's Information Management Group maintained the existing database and performed data entry.
The EEO Specialists were supposed to provide a completed datainput sheet with a copy of the source
document to the clerk for input into the system. Instead, the data input sheet was not aways used, and
specidists ddivered information oraly or provided the clerk a copy of source documents. Further,
some specidigstold usthey did not provide any information to the clerk.

Going forward, ODEO plans to continue the practice of having the clerk enter dl case information into
EEOMAS. EEO Specidists will complete adatainput sheet and forward it to the clerk for input. EO
Specidigsin thefield will e-mail their datainput sheet to the clerk. The representative stated that
concerns about the sensitive nature of complaint data and about data quality prompted ODEO to
restrict EEOMAS accessto only afew ODEO staff. The representative explained that EEOMAS
produces periodic status reports of cases that management can use to identify incomplete data fields.
The representative stated that ODEO management has aso communicated to the EEO Specidiststhe
importance of reporting complete information on the data sheets for input into the system.

While these efforts should help, we believe ODEO needs to develop a more reliable and more efficient
method of entering case information into EEOMAS. Accordingly, we recommended ODEO continue
to identify ways to improve its datainput procedures.

ODEO has additiond automated systems for monitoring counseling activity and for inventorying
formal complaint correspondence that may duplicate capabilities offered by EEOMAS. Further, these
gpplicationswill not be connected to EEOMAS. The Affirmative Employment and EEO Counseling
Section maintains a spreadshect file of al counseling contacts with pertinent case information. An
ODEO representative told us ODEO planned to maintain the spreadshest file for abrief period of time,
but intended to eventudly eliminate the spreadshest file and maintain counsdling activity information on
EEOMAS. Subsequent to our draft report, ODEO did transfer informa case information from the
Spreadsheet to EEOMAS.

ODEO dso maintains the ODEO Repository Database, a database file containing information about
correspondence received and mailed by ODEO. ODEQO' s Minority and Women Outreach Program
Section also0 uses the Repository Database, so it is questionable whether this application can be
eliminated. However, EEOMAS has data fields for recording and tracking information about
correspondence. Accordingly, we recommended that ODEO consider using EEOMAS to record
correspondence information related to discrimination complaints instead of the Repository Database.
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FACTORS CONTRIBUTING TO PERFORMANCE

ODEO did not have file room procedures for maintaining and safeguarding casefiles. Further,
ODEO'smethod of entering information into its automated case management system was inefficient
and unreliable. Finaly, we identified an overall lack of management attention to data quaity and
records management that contributed to the state of ODEO information management systems.

CONCLUSIONS AND RECOMMENDATIONS

ODEO has taken action to refine its case information systems, and these actions should improve
ODEOQO ' s ahility to meet federa sector EEO time frame requirements. However, ODEO will haveto
be more diligent about maintaining information and entering complete data into information systems.

Higtorically, ODEO staff could not dways find files or pertinent documents quickly, case tracking
database fields were not aways complete or accurate, and ODEO managers did not dways know the
dtatus of cases or tasks assigned. Such an environment increased the possibility of ODEO missing case
requirements and milestones. Further, it increased the potentia for ODEO reporting inaccurate
information to EEOC. Findly, such information systems made it difficult for managers to assess taff
timeliness and performance.

During our review, we informally recommended that ODEOQ:
Conduct a detailed inventory of open casefiles,

Appoint afile room manager and develop procedures for safeguarding and requesting access to
files and

Identify, inventory, make disposition decisons, and archive closed files.

ODEO has conducted an inventory of its case files and ingtituted new file room procedures. We
verified that these actions were successfully implemented or were in process.

With respect to ODEQO’ s case management system, ODEO has purchased and installed a new
system. During our review, we stressed the importance of entering complete, accurate case
information into the new system and recommended ODEO develop procedures to reconcile data
accuracy between the case files and the current case management database. Further, FDIC's
COO expressed concerns about ODEQO’s plans for transferring case information to the new
system. ODEO developed and implemented procedures for transferring case information to
EEOMAS. We reviewed those procedures and concluded the procedures were adequate, subject
to the accuracy and completeness of source information in the complaint files.

In addition to the measures discussed above, we also recommended the Director, ODEOQO, take the
following actions:
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(2)

3)

(4)

Consolidate the informal counseling spreadsheet into the EEOMASS case management
system.

Consider discontinuing recording discrimination complaint correspondence information in
the ODEO Repository Database and instead only record correspondence information into
the EEOMAS case management system.

Develop improved procedures for entering future case information into the EEOMAS case

management system. These procedures should address responsibility for data input and
review and include controls to ensure data reasonableness and accuracy.
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| nformal Counsdling

Federal law requires aggrieved persons to consult a counselor prior to filing a
complaint to attempt to informally resolve the complaint. ODEO has made
significant improvements to its informal counseling program. However, additional
procedures are needed regarding the counselors’ role in resolving disputes and in
communicating with FDIC managers. Because ODEO does not have written
policies, EO Specialists’ approaches to counseling may be inconsistent, and
critical information may not be communicated to the appropriate level of
management. Further, until recently, ODEO policies did not require completion of
a counselor’s report until a formal complaint had been filed. Consequently, report
preparation and review consumed much of the formal complaint time frame.

BACKGROUND

29 CFR Part 1614.105 requires that aggrieved persons who believe they have been discriminated
againgt on the basis of race, color, religion, sex, nationa origin, age or handicap must consult a
counsdor prior to filing acomplant in order to try to informally resolve the matter. The law further
provides the counselor should not attempt in any way to restrain the aggrieved person from filing a
complaint.

EEOC Management Directive 110, provides guidance for seeking resolution during the informa
counsdling phase. The Directive states:.

“Indmogt dl ingtances, informal resolution, fredy arrived at by dl partiesinvolved in the dispute, isthe
best outcome of a counsdling action. In seeking resolution, the counselor must listen to and understand
the viewpoint of both parties so that (S)heis able to assist the partiesin achieving resolution. The
counselor’ sroleisto facilitate resolution, not develop or advocate specific terms of an agreement. The
counsalor must be careful not to inject his’her views on settlement negotiations.”

Management Directive 110 provides the following guidance for preparing the counsdlor report:
“The counsdlor must submit, to the office designated to accept formal complaints and to the

complainant, the report of inquiry. This must be done within 15 days after notification by the EEO
Officer or other appropriate officidsthat aforma complaint has been filed.”
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ODEO PROCESS FOR INFORMAL COUNSELING

ODEO has eight EO Specidistsin the field who perform counseling full time and one EEO Specidist
in headquarters who performs counseling and affirmative employment duties. Further, ODEO has
27 collatera duty counsdorsin headquarters and in the field upon whom ODEO can rely to conduct
informal counseling. For the purposes of this report, “counselor” is used to refer to EO Specidists
performing counseling and collateral duty counsdlors. The counseling process follows:

The complainant contacts the counselor.

The counsdlor conducts an initid interview and describes complaint procedures and the
complainants’ rights and responsibilities. The counselor obtains information about the bases and
issues of the complaint, the discriminatory event, the dleged discriminating officid (ADO), and
witnesses. The counselor completes aworksheet with this information and e-mails this worksheet
to a secretary at headquarters.

The headquarters secretary inputs this information into a spreadsheet that is used to track
counsdling cases.

The counselor conducts interviews with managers and witnesses and explores the possibility of
early resolution.

If the counsalor cannot resolve the matter within 30 calendar days (unless resolution is probable
and the complainant agrees to a 60 day extension), the counselor issues an NRTF to the
complainant.

The complainant must submit his’her forma written complaint to ODEO within 15 caendar days
of receipt of the NRTF.

Once aforma complaint is received, the headquarters secretary requests a copy of the counselor
report from the counselor.

ASSESSMENT OF PERFORMANCE

ODEO has sgnificantly enhanced its counsgling program during the past year. ODEQO'sinforma
counseling program is located in the Affirmative Employment and EEO Counseling Section. Al
aggrieved persons must participate in the counseling program prior to filing aformal discrimination
complaint. Accordingly, the measures taken to improve the counsdling function have so had a
positive impact on the forma complaint program.  Significant improvements include:

Around March 1997, ODEO hired eight EO Specialists through the Corporation’s crossover
program to perform employee counseling. Currently, an EO Specidist islocated in each of FDIC's
eight regiona offices. These specidists are only performing counsdling. ODEO intends for these
gpeciadists to assume some of the forma complaint processing responsibilities, such as preparing
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FADs, in thefuture. Previoudy, FDIC used collateral duty counsdlors. However, the part-time
nature of the work did not provide an adequate incentive to ensure that counsding was performed
timely or thoroughly. Further, the quality of collateral duty counselors' reports was incons stent
and sometimes unacceptable.

The EEO Counselor Program Coordinator devel oped a spreadsheet program to monitor
counsdling cases assigned to EO Specidigts. This spreadsheet is independent of ODEO' s formal
complaint database. The preadshest tracks case information aswell as task assgnment and task
due dates.

The Affirmative Employment and EEO Counseling Section devel oped individud performance
expectations for managers and EO Specidists to ensure that written products are prepared and
reviewed timely. For example, the EO Specidigt isrequired to complete and submit a counselor
worksheet within 2 days of theinitid interview with the complainant. Further, once headquarters
requests a counsdling report, the EO Specidist is required to submit adraft report within 5 days
and headquarters EO Specidigts are given 5 days to complete their review of the draft report.

The EEO Counsdlor Program Coordinator developed an EEO Counselor’ s Worksheet and Report
to facilitate framing disputant bases and to assist in preparing the counselor’ sreport. The
worksheet helpsto ensure the field EO Specialist obtains information necessary to: (1) determine
whether the counsalor contact meets al statutory procedura requirements, (2) document the
witnesses contacted during counsdling, and (3) present the counsalor’ s attempts to resolve the
matter. Further, the structure of the worksheet helps to ensure consistency among reports from the
various EO Specidists performing counseling.

The Affirmative Employment and EEO Counsdling Section has aso drafted a training program for
itsEO Specidigts. Thistraining program includes classes on EEO law, mediating employee
disputes, investigating complaints of discrimination, and writing FADs. The Associate Director,
EEO and Diversty Branch, told us she intends to implement the training program and require dl
EO Specidigsin the Affirmative Employment and EEO Counseling Section and EEO Specidists
in the Formal Complaint Processing Section to attend.

Notwithstanding the above initiatives, we identified severd areas of the counsdling program where
improvements could be made, including: cdarifying the counsdors role in resolving disputes,
delineating policies for communicating case information to management, and improving procedures
for preparing and reviewing counsglor reports.

Counsdor’sRole in Effecting Settlement

Weidentified differing views among EO and EEO Specidigts in the Affirmative Employment and EEO
Counsdling Section regarding to what extent counselors may pursue settlement during the informal
counsding stage. Two Specidists we interviewed described their counsdling role as that of a
messenger, or presenter of information, between the aggrieved person and the ADO. One EO
Specidist described hisrole as that of a broker between the two parties. Findly, other EO Specidists
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indicated that they do offer ideas to both parties for reaching a settlement and guidance to
complainants, such as discussing the reasonableness of a complainant’s proposed remedy or dternative
means of resolution.

Federa sector EEO law is somewhat ambiguous on the subject of counsalor settlement efforts. While
the law states the goal of pre-complaint processing isto try to informaly resolve the matter, EEOC
guidance precludes the counsel or from devel oping or advocating specific terms of a settlement
agreement. The Chief, Affirmative Employment and EEO Counsdling Section, told usthe EEO
Specidigts have the authority to facilitate settlements and should not Smply process cases through the
informa processto facilitate the aggrieved person’sfiling of aforma complaint.

Communication with Management

A number of the EO Specidists we interviewed stated that counselors should provide FDIC
management with enough information to alow management to resolve the case. However, severd
division managerstold us that ODEO did not always provide enough case information to alow
divisonsto settle complaints.

For example, we spoke with one Assistant Director who is responsible for approving hisdivison's
Settlement agreements. The Assistant Director reported that he was not aways notified of counsdaling
sessions within the division even though he is the only person with responsibility to settle cases. The
Assigtant Director believed it was the counsdor’ s responsibility to notify the gppropriate management
officids of informal counsdling sessions, becauise the involved manager has no incentive to notify his
supervisors of informa or forma complaints.

The Assistant Director further reported that when he was aware of counsaling sessons or settlement
attempts, ODEO usudly did not provide enough specific information about the dispute or complaint to
alow the divison to settle the issues. The Assstant Director said he usudly did not receive sufficient
case information until the complainant requested a hearing from EEOC and CAS attorneys became
involved. By thistime, the aggrieved person had filed aformal complaint and an ODEO contractor
had performed an investigation. The Assistant Director said the division would be amenable to
resolving disputes early if ODEO noatified the proper management levels and provided sufficient case
information.

Severd managers indicated that they did not understand certain parts of the informal and formal
complaint process. These managers believed EO Specidists could do more to explain the process.
ODEOQ does require managers and supervisors to attend EEO Training for Managers and Supervisors.
However, our perception isthe training stresses what managers should do to avoid discrimination
cases, instead of addressing what managers should do if they become involved in a discrimination case.
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Counselor Report Timeliness

We also identified procedures, related to the preparation and review of counselor reports, which
impacted report timeliness aswell as ODEQO' s ability to comply with forma complaint time frames.
EO Specidigts provide counsdling to aggrieved persons and issue aNRTF if the disputeis not settled.
However, a the time of our review, ODEQ did not prepare a counseling report until aformal
complaint wasfiled. Asdiscussed in other sections of this report, once acomplaint isfiled, ODEO has
180 daysto issue an ROI to the complainant. Accordingly, ODEO was using a portion of the 180-day
time frame to complete the counsalor’ s report

Severd EEO Speciaistsin the Forma Complaint Processing Section expressed concern about the
policy of waiting to prepare counselor reports until the forma complaint had been filed. These
specidigtstold us by the time they received a completed counsdor report, weeks and sometimes
months had elapsed since the date of complaint.

According to the EEO Counsdlor Program Coordinator, the rationale behind the policy wasto avoid
preparing reports for those disputes that were settled during counsdling. As discussed in a separate
section of this report, during 1997, approximately 80 percent of ODEQO' s counseling contacts resulted
informa complaints. Accordingly, the impact of preparing counsdlor reports during the formal
complaint stage may have outweighed the benefits of thispolicy. Further, most of thefidd EO
Specidists we interviewed told us that they completed their reports as counseling was ongoing while
information was fresh in their minds. ODEO changed this palicy in March 1998 and began requiring
counselors to complete counselor reports during the informal counseling stage.

We a0 noted concerns from EO Specidistsin the field that supervisory reviews of counsgor reports
were lengthy and not substantive in nature and did not add value to the counselor report. Our
understanding of the review processisthat the field EO Specialist writes the counsdlor report and
submitsit to the headquarters Affirmative Employment and EEO Counseling Section where the report
isassigned to a headquarters EO Specidist for review. The headquarters EO Speciaist works with the
report preparer to edit the report. The revised report is then submitted to the EEO Counselor Program
Coordinator for a second level review. The Coordinator acknowledged that because of her busy
schedule, her review of counsglor reportsis sometimes delayed.

As mentioned above, ODEO has developed a standard EEO Counselor’s Worksheet and Report. In
our opinion, astandard review of the worksheet to ensure that critica information eements are
complete and reasonable, such as those necessary to make accept/dismiss decisions, would benefit
ODEO more than grammatica edits of the counselor report narrative.

FACTORS CONTRIBUTING TO PERFORMANCE
ODEO management has not issued policies and procedures delineating EO Specidids rolein
resolving cases, or communicating with FDIC management.  Several managers reported they were not

obtaining the information they needed to effect settlement during the informa counsdling stage.
Further, counselor reports were not being issued timely because ODEQO' s policy only required
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preparation of a counsalor report after a complaint had been filed. Finally, the current counselor report
review policy is aso negatively affecting report timeliness.

CONCLUSIONS AND RECOMMENDATIONS

ODEO has made substantia improvementsto itsinformal counseling program. The use of full-time
counsdlors and development of atracking system, standard workshest, training curriculum, and time
frame-related performance expectations should benefit the program. However, more can be doneto
improve thisfunction. EO Specidists are uncertain to what extent they can go to resolve complaints
during the counsdling phase. Further, FDIC managers may not be receiving the information needed to:
resolve complaints, be informed of the complaint process, and monitor the status of disputes or
complaints againg their divison. Findly, the policy for preparing counselor reports was impacting the
Formal Complaint Processing Section’s efforts to comply with federal sector EEO time frames.
Accordingly, we recommended the Director, ODEOQ:

) Issue guidance to EO Specidists within the Affirmative Employment and EEO Counseling
Section clarifying to what extent specidists should participate in, and attempt to reach,
Settlements of discrimination complaints.

With regard to communicating case information to the proper levels of management and informing
managers of the discrimination complaint process, we recommended the Director, ODEO:

(6) Issue guidance to EO Specidists within the Affirmative Employment and EEO Counseling
Section ddlinegating the appropriate levels of divisona management that EO Specidists should
contact or notify when performing counseling.

) Congder working with division and office management to appoint liaisons within the mgor
divisons and offices to serve asfoca points for sharing case information and to ensure that
proper management officials are notified of case issues and included in settlement efforts.

8 Contact selected FDIC managers and liaisons from each division and office to determine what
information they require to settle complaints. Based on management responses, issue guidance
to EO Specidists within the Affirmative Employment and EEO Counsdling Section explaining
what information should be shared with FDIC managersto assst in achieving early resolution.

9 Condgder revisng the EEO Training for Managers and Supervisors course to better explain the
discrimination adjudication process and what managers can expect in the event that they
become involved in a discrimination complaint.

Finaly, ODEO was waiting to prepare counsdor reports until aformal complaint had beenfiled. As

such, counselor reports were being prepared during the forma complaint process and were consuming
time that should have been used to make accept/dismiss decisions and to conduct investigations. This
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Stuation was exacerbated by ODEQO’ sreport review process. Accordingly, we recommended the
Director, ODEO:

(10) Revise ODEO poalicy to require preparation, submission, and review of counselor reports
during the informal counsdling stage.

(11) Develop astandard review form to document the supervisory review of counsalor reports.

This review should focus on the critica information el ements necessary to frame the bases and
issues of the dispute and to judge the procedural compliance of the counseling contact.
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Early Resolution of Informal Complaints

The EEOC recommends that federal agencies develop ADR programs to
adjudicate discrimination complaints. ODEQ’s percentage of counseling contacts
that result in formal complaints was higher than the average of other federal EEO
offices and this percentage had increased over the past few years. CLIS is
developing an ADR program for processing certain discrimination complaints.
However, the administrative complaint process is the only avenue presently
available to the complainant for resolving discrimination complaints. Accordingly,
parties to those cases with the potential for resolution through ADR techniques
may instead reach an impasse, follow the protracted formal complaint cycle, and
add to ODEOQ'’s existing caseload.

BACKGROUND

The Adminigtrative Dispute Resolution Act of 1990 (ADRA) authorized and encouraged federal
agencies and departments to consider ADR as an adternativeto litigation. ADRA defines* dispute
resolution proceeding” as*“...any process in which an dternative means of dispute resolution is used to
resolve an issue in controversy in which aneutral is appointed and specified parties participate.”
Although ADRA expired in 1995, it was reauthorized and signed into law in November 1996 asthe
Adminigrative Dispute Resolution Act of 1996.

Support for the use of ADR in the federad sector discrimination complaint process is further reflected in
EEOC regulations. For example, 29 CFR 1614.603 requires agencies to take reasonable efforts to
voluntarily settle complaints of discrimination as early as possible. The regulations also extend the
counsdling stage of the complaint process from 30 to 90 daysin those instances where the complainant
agrees to participate in an established ADR program.

Findly, in May 1997, EEOC' s Federa Sector Workgroup issued a document: “The Federal Sector
EEO Process.. .Recommendations for Change.” Among other things, the workgroup recommended
that EEOC amend the regulations to require that al federal agencies establish or make available ADR
programs to complainants in the EEO complaint process. Proposed changesto the federa sector EEO
process, including this recommendeation, were published in the Federal Register on February 20, 1998.

A number of federd agencies beieve ADR produces higher resolution rates and quicker, lower cost
resolutions. Theterm “ADR” coversavariety of dispute resolution techniques, usudly involving
intervention or facilitation by aneutral third party. Such techniques focus on understanding the
disputants underlying interests rather than the traditiona approach of assessing the vaidity of each
parties postions. There are various types of ADR, each with different approaches, strengths, and
weaknesses. Mediation and arbitration are the most popular forms of ADR. ADR may not be
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effective for dl types of cases, such as casesinvolving extreme sexud harassment or incidents of
violence.

The overall goals of ADR areto avoid lengthy formal resolution proceedings and possible litigation; to
lessen the impact that adversaria, emotiondly charged disputes have on the involved organization; and
to hopefully save time and money normally required in protracted administrative processes.
Organizations participating in an ADR program for processing discrimination disputes hope to seea
reduction in the number of informal counseling contacts that result in formal complaints.

ASSESSMENT OF PERFORMANCE

Higtorically, FDIC has experienced pre-complaint resolution rates lower than the national average of
other federa agencies. The EEOC Federal Sector Report on EEO Complaints Processing and
Appealsfor fisca year 1995 provided information on pre-complaint counsdling efforts for 95 federd
agencies, including FDIC. EEOC ranked the agencies by the percentage of counseling contacts that
resulted in forma complaints, or inversely, each agency’ s pre-complaint resolution percentage. FDIC
ranked 69" out of 95 agencies. EEOC found that, on average, counsdling contacts resulted in formal
complaints about 40 percent of the time for the 95 agencies. For FDIC, counseling contacts resulted in
formal complaints 53 percent of thetime. Further, FDIC reported an increase in counsaling contacts
resulting in forma complaints to over 80 percent during fisca year 1997. At the time of this report,
EEOC had not issued its federal sector report for fiscal year 1997.

FDIC egtablished an ADR Unit in 1990 and the Unit is currently located within CLIS. FDIC'sADR
program is available to provide advice and consultation regarding various types of disputes, including
contracting disputes, asset-rel ated disputes, and workplace disputes. ODEO and the Legd Divison
have recognized the need for ADR in resolving discrimination complaints and have been trying to
develop an ADR program for use in adjudicating discrimination issues.

The Lega Division presented a proposal to ODEO dated October 10, 1997, recommending a pilot
program for voluntary ADR occurring within 15 days of the initial contact with the EEO counselor.
Specifically, the proposa recommended enhancing the informa counseling stage to include informal
interest-based mediation between the employee, manager, and when appropriate, a Corporate
representative with authority to settle the dispute a issue. The mediator would be neutral, trained in
dispute resolution techniques, and not involved in any other aspects of the EEO complaint process.
One option would be to use mediators from the ADR Unit. Finaly, ADR discussions would be
confidentia pursuant to statute and could not be raised in subsequent proceedings in the event that
ADR efforts were unsuccessful.

Since the gtart of our review, ODEQO and the Legal Division had been discussing the type of ADR
program that would be appropriate for FDIC and the organizationd placement of the ADR program.
FDIC' s COO recently decided the ADR program for discrimination complaints would be
organizationally located within the ADR Unit in CLIS.



FACTORS CONTRIBUTING TO PERFORMANCE

In our opinion, there are severa reasonsfor FDIC' srelatively high rate of counseling contacts resulting
informal complaints. These reasonsinclude:

Counsdlors are not trained in mediation techniques. Further, some counsdors are unsure how far
they can, or should go, to settle complaints.

The complainant and ADO may not view the counsglor as an independent party, thus both parties
arewary of entering into settlement discussions with the counselor.

Current counsdling techniques focus on framing dispute bases and issues rather than identifying
underlying complanant interests which could be more helpful in achieving aresolution.

BEST PRACTICES AT OTHER AGENCIES

Because the use of ADR in discrimination complaintsis relaively new, comprehensive dataon the
benefits of ADR isnot available. The GAO conducted areview of ADR programs at severd federd
agencies and private sector companies, Alternative Dispute Resolution: Employers Experiences with
ADR in the Workplace (GAO/GGD-97-157), dated August 1997. Most of the organizations reviewed
by GAO had data to show that their ADR processes resolved a high proportion of disputes, thereby

hel ping them avoid formal redress processes and litigation. Moreover, dthough data was not available
within these organizations on actual time and cost savings achieved through ADR, representatives from
most of these organizations believed that avoiding formal redress and litigation saved their
organizations time and money.

Severd of the agencies that we visited had ADR programsin place for processing discrimination
complaints. The Department of the Air Force reported positive results from its ADR program. During
1997, Air Force processed over 800 cases through its ADR program and successfully resolved about
73 percent of those cases.

CONCLUSION AND RECOMMENDATION

FDIC does not have an ADR program for resolving discrimination complaints. Further, the number of
FDIC counseling contacts that resulted in forma complaints was higher than the federd sector average.
Asaresult, complainants must use the lengthy administrative process to have their complaints
addressed. Complaints become protracted and parties become position-based and entrenched.
Consequently, FDIC may miss opportunities to resolve cases early. Further, ODEO's overdl casdload
increases as the pre-complaint resolution rate decreases.

ODEO and the Legd Divison have been working towards developing an ADR program. Also, during

the course of our review, the COO decided the ADR program would be organized in the Legd
Division. Because of these actions, we did not believe recommendations were necessary.
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Accept/Dismiss Decision

Federal sector EEO law requires agencies to immediately acknowledge receipt of a
complaint and to notify the complainant of which issues the agency will accept for
investigation. The law provides specific grounds for dismissing complaints. During
1997, ODEO took an average of 107 days to notify complainants of which issues it
decided to accept for formal processing or dismiss. Further, there is a perception
that, in the past, ODEO accepted issues that should have been dismissed. ODEO
could improve its performance in this area by revising existing procedures,
establishing performance expectations, managing tasks more diligently, and
screening issues more carefully. Without such actions, ODEQ’s caseload will
continue to be negatively impacted and ODEO will have difficulty meeting statutory
time frame requirements.

BACKGROUND
29 CFR Part 1614.102 requires each agency to provide for the prompt, fair, and impartia processing
of complaints. Section 107 requires agencies to dismiss acomplaint or portion of acomplaint that
meets certain criteria
EEOC Management Directive 110, further requires agencies:
“Immediatdly upon receipt of aforma complaint of discrimination, the agency shall acknowledge
receipt of the complaint in writing... The agencies must also inform the complainant of the issue(s) to
be investigated and, if appropriate, that the complaint, or a portion of the complaint, isdismissed. This
may be done ssimultaneoudy with the acknowledgement.”
The Management Directive further notes that to conserve program resources and program integrity,
certain dismissa's should be processed expeditioudy. The Directive presents anumber of instances
under which complaints should be dismissed early in the administrative process, including instances
where the complainant:

Did not contact a counselor within 45 days of the discriminatory event,

Raises amatter in hisher complaint that has not been brought to the attention of a counselor,

Falsto fileaforma complaint within 15 days of the counselor's NRTF aformal complaint, and
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Falsto sate aclaim, states a claim not covered by EEO statutes, or names an improper agency in
the complaint.

Further, Resolving Federal EEO Complaints, atraining manua prepared by EEOC in spring 1995,
sates:

“It isimportant that agencies dismiss cases when gppropriate because dismissa isamechanism that
conserves EEO program resources, and ensures the EEO program’ s integrity.

“Dismissal may come at any time during the processing of the complaint, depending on what basis for
dismissdl isrdied upon.”

ODEO PROCESS FOR MAKING ACCEPT/DISMISS DECISIONS

ODEO has five EEO Specialists who make accept/dismiss decisions. EEO Specidists we
interviewed characterized the accept/dismiss decision as a procedural step in the formal complaint
process. For the most part, the EEO Specialist reviews the counselor report and the formal
complaint to determine whether the counseling contact and resulting complaint meet the
procedural requirements of federal sector EEO law. The accept/dismiss process follows:

The forma complaint is received and opened by an ODEO secretary. The secretary logs the
complainant name into the ODEO Repository Database. An ODEO clerk assigns a docket
number to the case, sends an e-mail notifying ODEO managers that a complaint has been
received, and prepares a notice of receipt (NOR) indicating that FDIC received the complaint.
The Associate Director, EEO and Diversity Branch, signs the NOR and the NOR is mailed to
the complainant.

A second clerk enters complaint information into ODEO’ s formal complaint tracking system.

Thefirst clerk creates an administrative file for the complaint. The secretary requests a copy
of the counselor’ s report from the counselor. Upon receipt, the secretary forwards the
counselor’s report to an EO Specidist in the Affirmative Employment and EEO Counseling
Section for review. Following the review, the secretary places the reviewed, signed counselor
report in the administrative file and provides the file to the Associate Director for assignment.

The Associate Director assigns the case to one of the EEO Specialists in the Formal
Complaint Processing Section for a determination of whether to accept, dismiss, or partially
dismiss the complaint issues. The EEO Specialist prepares a draft accept/dismiss letter and
submits the letter to an experienced EEO Specidlist or to the Associate Director for review.

Following favorable review, the Associate Director signs the acceptance letter or partial
acceptance letter. The Director, ODEO, signs dismissal |etters. The accept/dismiss letter is
then mailed to the complainant. The complainant has 30 calendar days to appea dismissalsto
the EEOC.



Severa EEO Specialistsindicated that, for the average complaint, it should take an EEO
Specialist less than a week to complete an accept/dismiss decision. According to the formal
complaint database, it was taking ODEO much longer to make accept/dismiss decisions and issue
accept/dismiss letters.

ASSESSMENT OF PERFORMANCE
Timeliness of Accept/Dismiss Decisions

The timeliness of accept/dismiss decisions could be improved. For the 205 casesin ODEO’s
formal complaint inventory, about 27 percent were in the accept/dismiss stage. For those casesin
ODEQ' s open inventory for which accept/dismiss letters had been completed, it took ODEO an
average of 191 days to make accept/dismiss determinations. For complaints filed during 1997, it
took ODEOQ an average of 107 days to determine whether to accept or dismiss cases. The
following figure presents the elapsed days from the date of complaint until November 7, 1997 for
the 55 cases in the accept/dismiss stage.

Accept/Dismiss Stage:
Elapsed days from Date of Complaint until 11/07/97
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Source: ODEOQ database of open cases.

It appeared that some of the accept/dismiss timeliness issues could be attributed to ODEO’s
policy for preparing counselor reports, and to alack of performance expectations and
management attention in the assignment and monitoring of accept/dismiss tasks. As discussed in
a separate section of this report, until recently, ODEO waited until aformal complaint was filed to
prepare a counselor’s report.  While this policy had certain benefits for the informal counseling
stage, preparing the counseling report after the complaint had been filed consumed part of the
180-day investigation period. Several EEO Specialists we interviewed attributed delays in issuing
accept/dismiss letters to the counselor reporting policy. Further, it appeared this policy precluded



the EEO Specialist from making accept/dismiss determinations early in the complaint process, as
required by EEOC Management Directive 110.

Moreover, as discussed previoudly in this report, ODEO has not established performance
expectations for EEO Specialists and managers. Based on our interviews with ODEO
management and our reviews of the ODEO formal complaint database, it appeared managers
were not aways assigning accept/dismiss tasks timely or establishing task completion dates.
ODEOQO’ sformal complaint database includes data fields for the date the accept/dismisstask is
assigned, the EEO Specialist assigned, and the date the accept/dismiss letter isissued. Although
these fields could be used to track performance, in many cases these fields were incomplete. In
the few instances where information was available, we identified protracted delays related to task
assignment dates and task completion dates entered into ODEQO’ s formal complaint database.

The EEO Counselor Program Coordinator devel oped a series of milestone dates for performing
the accept/dismiss step and conducting an investigation of the complaint. In our opinion,
establishing time frames and holding staff and managers to those time frames would help to ensure
accept/dismiss decisions are processed more timely. We have presented excerpts from the
Coordinator’ s document of milestones as a suggested strategy in conjunction with
recommendation 12.

Quality of Accept/Dismiss Decisions

EEO Speciaiststold us it was their perception that, in the past, ODEO accepted any complaint
that was filed, regardless of whether the complaint met the procedural issues required by federal
sector EEO law. These specialists attributed this policy to prior ODEO management.

For example, one EEO Specialist told us about three cases filed by three individuals aleging the
same complaint against the same manager. According to the EEO Specialist, the complainants
did not contact a counselor until 204 days after the alleged discriminatory event. Federal sector
EEO law requires counselor contact within 45 days of the discriminatory event. The specialist
said ODEO should have never accepted the complaints. However, the complaints were accepted,
and a contractor was hired to conduct investigations of all three complaints. The same contractor
was then hired to prepare FADs for the three complaints. The EEO Specialist was reviewing the
contractor’ s decisions when he noted the procedural timeliness violation. The speciaist could not
determine who accepted the complaints or why the complaints were accepted. The specialist
prepared new FADs dismissing each case because of untimely counseling contact and submitted
the FADs for review around June 1997. Asof January 1998, these three cases still appeared on
ODEQ ' s open database in the FAD stage.

Severa FDIC managers that we interviewed also stated that it was their perception that ODEO
historically accepted issues for investigation that should have been dismissed. Further, aCAS
officia told usthat CAS continues to receive cases going to the hearings stage which contain
issues that should not have been accepted by ODEO.



However, ODEO management and EEO Specidlists told us ODEO has made a conscious effort to
more closely analyze complaints and dismiss issues when appropriate. ODEO’s annual statistics
to the EEOC appear to support ODEO’s efforts. EEOC’s Federal Sector Report on EEO
Complaints Processing and Appeals includes statistics for how federal agency EEO offices closed
complaints. EEOC categorizes closures as dismissals, withdrawals, settlements or merit
decisons. During fiscal year 1996, dismissals accounted for approximately 16 percent of

ODEOQO ' stotal case closures. On average, dismissals accounted for about 35 percent of total case
closuresfor al of the agencies reporting to EEOC. However, for fiscal year 1997, ODEO
reported an increase in its percentage of dismissalsto almost 38 percent of total closures. Fiscal
year 1997 statistics were not available from EEOC as of the date of this report.

Quality of Counselor Reports

Several EEO Speciaistsin the Forma Complaint Processing Section told us that counselor
reports sometimes lacked critical information necessary to make accept/dismiss decisions. In
those cases, EEO Specialists had to contact the counselor or the complainant to obtain additional
information. Further, severa EO Specidists in the Affirmative Employment and EEO Counseling
Section told us they did not fully understand what factors the Forma Complaint Processing
Section reviewed in making accept/dismiss decisions. We referred those EO Specialists to the
appropriate sections of EEOC Management Directive 110.

As discussed in a separate section of this report, ODEO has developed a standard EEO
Counselor’s Worksheet and Report, which should capture al of the counseling-related
information necessary to make accept/dismiss decisons. The Forma Complaint Processing
Section relies on the counselor’ s report and the formal complaint to make its accept/dismiss
decision. Further, the counselors advise complainants on what information has to be included in a
complaint.

Accordingly, it isimportant for the counselors to have a clear understanding of the accept/dismiss
process and the criteria used to make accept/dismiss decisions so the counselor can properly
advise the complainant and obtain the critical information necessary for the accept/dismiss
decison. We believe additiona training in the accept/dismiss area may be warranted for EO
Specidists in the Affirmative Employment and EEO Counseling Section and EEO Specialistsin
the Forma Complaint Processing Section. In a separate section of this report, we discussed
ODEQO’s plans to implement a training program for all EO and EEO Specialists.

Further, given the timeliness and quality issues discussed above, we believe a checklist recording
an EEO Specidlist’s accept/dismiss review would help to document the review, ensure al
accept/dismiss criteria were considered, and hold staff and managers accountable for their actions.
The checklist could include assignment and completion dates to track timeliness and should be
signed by the EEO Specialist conducting the review to indicate task responsibility.
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FACTORS CONTRIBUTING TO PERFORMANCE

ODEOQO's palicy for completing counsdor reports after a complaint has been filed unnecessarily
consumed part of the 180-day period. While this policy may have provided some benefit to the
Affirmative Employment and EEO Counsdling Section, the policy had a negative impact on the Formal
Complaint Processing Section’ s ability to make accept/dismiss determinations and investigate
complaint issues within 180 days of the complaint file date. 1n addition, counselor reports may not
have aways contained adequate information to make accept/dismiss decisions.

Moreover, ODEO has not established performance expectations for individua staff and supervisorsto
gpecify time frame and due date information for completing accept/dismiss letters. ODEO was not
effectively usng existing case management systems to track the assgnment of casesto EEO Specidists
and monitor specidists progressin preparing accept/dismiss letters. Findly, once specidists prepared
accept/dismiss letters, it gppeared ODEO management was not alway's ensuring decisions were sound
and supported by case documentation.

BEST PRACTICES AT OTHER AGENCIES

We interviewed representatives from several EEO offices at other federal agencies to identify best
practices for making accept/dismiss decisions. At the Department of Treasury, accept/dismiss
decisions are made at one of four Regional Processing Centers. Treasury’s goal isto complete
accept/dismiss decisionsin 30 days. Inredlity, it istaking 45 to 60 days to complete
accept/dismiss decisions partly because of delaysin obtaining counselor reports from the Treasury
bureau where the complaint originated, such as the U.S. Customs Service or Internal Revenue
Service. Treasury has aso developed standardized accept/dismiss letters for the various types of
cases. These standard letters can be used in about 75 percent of the cases.

Two of the agencies we visited reported that they dismiss alarge portion of the complaint issues.
Air Force prepares accept/dismiss letters at the base level. The base Chief EEO Specialist and
Judge Advocate General draft the accept/dismiss letter. It takes Air Force about 30 days to issue
the accept/dismiss | etter.

The TV A accept/dismiss process is more aggressive. TVA has one attorney who completes al
accept/dismiss decisions. TVA’sgoal isto complete accept/dismiss decisonsin 5 to 10 days.
The goal isincluded in the attorney’ s performance plan. Further, the attorney is evaluated on the
number of cases TV A loses on appeal.

CONCLUSIONS AND RECOMMENDATIONS

ODEO needsto improve the timeliness and quality of its accept/dismiss decisons. ODEO wastaking
much longer to issue accept/dismiss letters than EEO offices at other federal agencies. Moreover,
there is a perception that ODEO has accepted cases for investigation that should have been dismissed
on procedurd bases. Asaresult, program resources are not being used efficiently or effectively,
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ODEO is not meeting federa sector EEO time frame requirements, and ODEO’ s forma complaint
casdload is being negatively impacted. Accordingly, we recommended the Director, ODEOQ, take the
following actions:

(12)

(13)

(14)

Develop performance expectations for individual managers and EEO Speciaists for
completing accept/dismiss decisions based on time frames and quality of work.

uggested Strategies for | mplementation

Based on interviews with EEO Specialists and EEO offices at other federal agencies,

30 calendar days from the receipt of the complaint appears to be arealistic time frame for
the assignment, preparation and supervisory review of accept/dismiss decisons. The
following is an example of how these 30 days might be segmented:

Associate Director assigns accept/dismiss task within 2 days of receipt.

EEO Specidist completes accept/dismiss letter within 15 days. Situations outside of the
15-day timeframe should be explained by e-mail to the Associate Director.
Accept/dismiss reviewed by supervisor or Associate Director within 5 days.

Review changes completed by EEO Specidist within 3 days.

Accept/dismiss reviewed and gpproved by the supervisor and/or Associate Director within
5days.

This suggestion assumes that ODEO continue to prepare, review and issueits counselor
reports during the informal counseling phase. Asdiscussed in other sections of this report,
ODEO changed its counsdlor reporting policy to require completion of counselor reports
during the informal phase.

With respect to measuring quality of work performance, we suggested ODEO develop a
checklist for use during the accept/dismiss stage to document the EEO Speciaist’s
decision. Such achecklist would help to document the review, ensure all accept/dismiss
criteria were considered, and hold staff and managers accountable for their actions. The
checklist should include:

Task assignment and completion dates to track timeliness,
Dismissd criterialisted in 29 CFR Part 1614,

EEO Speciaist’s signature to evidence task ownership, and

Date and signature of manager conducting the supervisory review.

Provide training for EO Specialists in the Affirmative Employment and EEO Counseling
Section and EEO Specialists in the Formal Complaint Processing Section on
accept/dismiss decisions.

Establish boilerplate accept/dismiss letters for the various EEO bases of discrimination.



| nvestigation Stage

Federal sector EEO law requires the agency to develop a record upon which to
make findings, conduct an impartial investigation, and issue an ROI to the
complainant within 180 days of the date the complaint was filed. Further, the
standard agreement used by FDIC to contract for investigations imposes time
frames on contractors for completing investigations and on ODEO for reviewing and
requiring changes to ROIs. Overall, ODEO was not always delivering ROIs to
complainants within required time frames. Contractors were not always completing
investigations timely, and ODEO was not always reviewing ROIs in time to require
the contractor to correct report deficiencies. ODEO attributed timeliness issues to
administrative delays in awarding contracts and poor cooperation between
investigators and FDIC managers. In our opinion, improved management,
established performance expectations, and better contract administration are also
needed to address the timeliness issues.

BACKGROUND

29 CFR Part 1614.108 (b) requires the agency to develop a complete and impartial factual record upon
which to make findings on the matters raised by the written complaint. In addition, 29 CFR Part
1614.108 (€) requires the agency to completeitsinvestigation in 180 days of the date of filing of an
individual complaint.

According to FDIC' s basic ordering agreement for investigations, the contractor is required to submit
the ROI to the ODEO oversight manager within 60 caendar days of receipt of approva of the
investigative plan. If the contractor is not otherwise notified by ODEO within 45 caendar days of
receipt of the completed work product, the product will be considered acceptable.

ODEO PROCESS FOR CONDUCTING INVESTIGATIONS

ODEO contracts out its investigations to any one of four firms. Investigators have 10 days from the
time of assgnment to prepare and submit an investigative plan to ODEO. An EEO Specidist has

4 daysto review and gpprove the plan. The investigator then has atota of 60 daysto complete the
investigation and ddliver an ROI to ODEO. The completed ROI is then assigned to an EEO Specidist
for review.

One EEO Specidigt isthe Oversight Manager (OM) for al of theinvestigation contracts. This

specidist contacts ASB to request contract services, reviews the contractor’ s investigative plan and
monitorsthe investigation. The specidig told us she would like to have more of an opportunity to
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oversee contracts. Currently, the specialist maintains amanua calendar with time frames for each
investigation. However, the specidist told us she does not have time to perform any additional
monitoring of theinvestigator’s progress or quaity of work. In addition, the speciaist prepares copies
of filesand other information for investigators. The same EEO Specidist is aso responsible for
reviewing accept/dismiss letters and coordinating with CAS during the hearing stage.

ASSESSMENT OF PERFORMANCE

Timeliness of ROIs

ODEO needsto improve its timeliness of reporting the results of investigations to complainants.
Federa sector EEO law requires agencies to conduct an investigation and deliver an ROI to the
complainant within 180 days of the date acomplaint isfiled. Usng ODEQO'sforma complaint
databases for open and closed cases, we analyzed elapsed days for al open and closed complaints by
year during calendar years 1993 through 1997. We calculated the average €l gpsed days from the date
the complaint wasfiled until the ROI was transmitted to the complainant.

Average Elapsed Days for ROl Transmittal
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Source: ODEO Databases of Open and Closed Cases

Although ODEQO's ROI transmitta statistics have improved since 1994, ODEO till was not meeting
federal sector EEO time frames for completing and transmitting investigations. As of

November 7, 1997, ODEO had 44 open casesin the investigation stage. Over half of those cases had
been outstanding for more than 180 days.



Investigation Stage:
Elapsed days from Date of Complaint until 11/07/97
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ODEO dso needsto more closaly monitor its contractors to ensure they complete investigations
timely. Contractors are supposed to complete investigations and deliver an ROl to ODEOQ in 60 days.
However, the basic ordering agreement used for contract investigations contains no pendty clauses or
sanctionsin the event a firm exceeds the reporting time frame. According to ODEQ’ s database of
open cases, as of November 7, 1997, it took investigation contractors an average of 130 daysto
complete investigations, from the time ODEQO assgned the investigation until the contractor submitted
the ROI. It should be noted that this statistic includes the 10-day investigative planning period and
FDIC s4-day review period. Accordingly, investigations should have been completed within 74 days
from the assgnment of the investigation.

Finaly, ODEO needs to complete its review of draft ROIs more timely to ensure product deficiencies
are reported to the contractor and corrected within contract terms. Under the terms of the standard
FDIC contract, ODEO has 45 days following receipt of the ddliverable to require changes to the
product or to require that additional work be performed. After the 45-day period, the contractor is
under no obligation to perform additional work. The ODEO OM told us ODEO rarely completesits
review of the ROI within the 45-day period. According to ODEQO’ s database of open cases, it has
historically taken ODEQO an average of 70 daysfrom the time an ROI isreceived until it isreviewed
and gpproved by an EEO Specialist and transmitted to the complainant.

The OM attributed some of the delays to the administrative process of requesting contract services
from ASB, obtaining approvals, and obtaining contract Ssgnatures. The OM also attributed delaysto a
lack of cooperation between contract investigators and FDIC managers during the conduct of the
actual investigation. However, we believe other factors may have aso contributed to the timeliness
issues, including limited contract monitoring by ODEO and alack of management attention to
reviewing ROIs prepared by contractors.
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Quality of I nvestigations

The OM has been generally satisfied with the quality of work of the four investigative firms. The OM
tracks the names of unsatisfactory investigators and asks the contractors for replacementsif an
unsatisfactory investigator is assigned to an FDIC contract.

We received mixed opinions from FDIC managers outside of ODEO regarding the quality and
timeliness of contract investigators. One Associate Director told us the work of investigators with
whom she had worked was inadequate and untimely. This officid believed investigators did not know
enough about her divison's program to perform qudity investigations. The officid recommended the
investigative function be performed in-house.

Other divison managers reported the quaity of the investigations varied by individud and firm. Some
managers said investigators did not complete their jobsin a professona manner and asked for
information that was irrdlevant to the complaint. Another manager said a recent experience with an
investigator was “relatively painless”

Findly, several managers expressed concerns that ODEO did not keep them apprised of the status of
forma complaintsin their respective divisons. One Associate Director characterized contract
investigations as disgppearing and then resurfacing severd years later.
FACTORS CONTRIBUTING TO PERFORMANCE
Investigative timdiness and perceived qudity issues were gpparently attributable to:

Possible procedurd delays in assgning and awarding contracts.

Investigators and FDIC managers not acting in a cooperative manner.

Limited monitoring of investigations by ODEO.

Lack of ODEO management attention to reviewing the quaity of ROIs prepared by contractors.

BEST PRACTICES AT OTHER AGENCIES

Severd of the agencies we visited conducted their investigations internaly, while others employed
contractors.  The Department of Treasury has 20 investigators nationwide and aso uses
collaterd-duty investigators. Treasury completed more than 660 investigations during fisca year 1996.
The Department of Energy usesinterna and contract investigators. Energy reported that it takesits
contractors about 45 daysto complete an investigation. TV A contracts dmost dl of itsinvestigations
using the Generd Services Adminigtration (GSA) Federd Supply Schedule (FSS). TVA dlowsits
contractors 90 days to complete the investigation. TV A reduces the contractor’ s fee for any
investigations exceeding 90 days.
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Likewise, many other federal agencies use contractors to investigate discrimination complaints.
According to EEOC's Federal Sector Report on EEO Complaints Processing and Appeals, for fisca
year 1996, about 65 percent of the 96 reporting agencies contracted out part or al of their
investigations. Contractors investigated about 25 percent of the 13,963 investigations of discrimination
complaints conducted by reporting agencies.

Notwithstanding, it appears FDIC may be paying more for its investigations than other agencies.
According to the EEOC report, the average cost of an investigation during fiscal year 1996 for the

96 reporting agencies was $2,035. FDIC paid an average of $3,262 for its investigations during the
same period, 60 percent more than the federd average. However, FDIC' s average cost per
investigation decreased significantly during fisca year 1997 to $2,515 per investigation. Thefisca year
1997 EEOC report had not been issued as of the date of this report.

CONCLUSION AND RECOMMENDATIONS

ODEO needsto take actions to improve the timeliness of investigations and ensure ROIs of consistent
quaity. ODEO was not issuing ROIs to complainants in compliance with 29 CFR Part 1614. Further,
contractors were not completing investigations within contract time frames. Findly, because ODEO
was not completing its review of ROIs within contract time frames, ODEO risked having to accept
deficient ROIs. Accordingly, we recommended the Director, ODEO, take the following actions:

(15) Edablish performance expectations for EEO Specidists and managers relating to ODEO's
award and administration of investigation contracts and monitor contractors more closely to
ensure investigations are performed adequately and within contract time frames.

(16) Consder adding contract language to standard agreements to reduce contractor payments
when reporting time frames are exceeded. Explore the specifics of adding such language with
ASB and the Legd Divison.

(17)  Condgder using the FSSfor contracting investigations. Determine whether the FSS could
provide alower cost dternative for contracting investigations.

(18) Edablish performance expectations for EEO Specidists and managers reating to ODEO's
review of ROIsto ensure that ROIs are assigned for review timely, reviewed within contract
time frames, and ddivered to complainants within federd sector EEO time frames.

Finally, the OM suggested surveying managers and complainants following the investigation to
obtain their opinion of the investigator and overall investigation. We believed such a practice
would provide ODEO valuable feedback on the quality of the contractors work. Accordingly,
we recommended the Director, ODEO:

(19) Consder developing aform for FDIC managers and complainants to evaluate the quality
of contract investigator engagements.



Final Agency Decisions

EEO statutes require that agencies issue a FAD within 60 days of an event in the
process that prompts such a decision. The 23 cases we could review in the FAD
stage had been in that status for an average of 620 days. As a result,
complainants’ concerns are not being promptly resolved and the confidence in the
Corporation’s discrimination complaint processing could be negatively affected.
We recommended several measures to eliminate the backlog of old cases and to
more consistently complete FADs within statutory time frames.

BACKGROUND

12 CFR Part 1614, Section 102, tasks EEO Directors with the respongbility of assuring that individual
complaints are fairly and thoroughly investigated and that fina decisons are issued in atimely manner.
Section 110 requires the agency to issue afina decison within:

60 days of receiving notification that acomplainant has requested an FAD from the agency,

60 days of the end of the 30-day period for the complainant to request a hearing or an immediate
FAD where the complainant has not requested either a hearing or adecision, or

60 days of receiving the findings and conclusons of an AJ.

In the latter case, the agency may reject or modify the findings and conclusons or relief ordered by the
AJandissue afind decison. However, if the agency does not regject or modify the AJ findings and
conclusons within 60 days of receipt, then the AJ findings and conclusions and relief ordered becomes
the find decision of the agency and the agency must notify the complainant of the fina decision.

The fina decison conssts of findings by the agency on the merits of each issue in the complaint and,
when discrimination is found, appropriate remedies and relief.  Thefina decison aso contains
information about filing an gppea with EEOC over the find agency decision and information about
filing acivil action in federd digtrict court.

ODEO PROCESS FOR PREPARING FADs
ODEO hasfour EEO Specidists who prepare FADs for discrimination complaints. These EEO

Specidists dso have other job tasks to perform, as discussed in the Background section of this report.
However, these other tasks should not, in our opinion, materialy impact the specidists ability to



prepare FADstimely. ODEQO has dso employed two law-school internsto assist with processing
FADs.

EEO Specidigtstold usthe FAD was the most difficult and time-consuming step of the discrimination
complaint process. The process can be basically described asfollows:

Upon determining that a FAD must be prepared, the Associate Director assigns the task to an
EEO Specidigt.

The specidist prepares the FAD based upon the findings on the merits of each issuein the
complaint and provides adraft to the Associate Director.

Following approval by the Associate Director, the FAD is submitted to the Director for review
and signature.

EEO Specidigts estimated that it should normally take an EEO Specidist no longer than 2 weeks to
complete an FAD. We determined from the case documentation we reviewed that specidists were
taking far longer than those estimated time frames to prepare FADs. In addition, supervisory review of
the FADs often took an inordinate amount of time.

STATUS OF CASESIN THE FAD STAGE

We attempted to determine the current status for each of the 29 casesin the FAD stage as of
November 7, 1997. Weidentified five casesincorrectly categorized as FAD casesthat were actually at
the EEOC or Digtrict Court awaiting hearing. Four cases were assigned to EEO Specidists who were
in the process of preparing FADs.  Six cases were either being reviewed by the Associate Director,
EEO and Diversity, or were awaiting signature by the ODEO director or were pending issuance.

FDIC RTC Total

Status of Cases at the FAD Stage Cases Cases Cases

Cases Pending Director Signature or Being Reviewed
by the Associate Director or Pending Issuance 2 4 6

Cases at the EEO Hearing Stage that are Incorrectly

Categorized 3 2 5
FADs in Progress by EEO Specialists 3 1 4
Status Could Not Be Determined 4 10 14
Totals 12 17 29

Source: ODEO Database of Open Cases



We could not determine the status for the remaining 14 cases. We researched these cases through
ODEQ' s case management system, file room, and extengve interviews with each of ODEO’'s EEO
Specidigtsin the Forma Complaint Processing Section. We presented these cases to the Associate
Director on three occasions during the course of our review and requested explanations regarding their
satus. Following the issuance of our draft report, ODEO reported that a FAD had been issued for one
of the 14 cases and the remaining 13 had been dated as priority assgnments with target completion
dates of no later than May 31, 1998.

ASSESSMENT OF PERFORMANCE
Overall Results

FDIC issued 48 FADs during fiscal year 1997. Asof November 7, 1997, 14 percent of ODEO's
casaload, or 29 cases, werein the FAD stage. We attempted to calculate, for each case, the elapsed
time snce the complainant requested an agency decison. We were unable to identify complainant
request dates for 6 of the 29 cases. The remaining 23 cases had been in the FAD preparation stage for
an average of 620 days. More than half of these cases has been in the FAD preparation stage for
longer than 400 days.

FAD Stage: Elapsed days from Date Complainant
Requested FAD until 11/07/97
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Source: ODEO database of open cases.

46



Effortsto Eliminate FAD Cases

In an effort to reduce the number of FADs, ODEO transferred 31 casesto CAS for FAD preparation
in March 1996. These cases were assigned to a Senior Attorney who completed FADs for each case
by January 1997. We were able to obtain enough information for most of the cases to determine that it
took ODEO an average of 157 daysto review and issue each FAD and close each case after ODEO
received the FAD from CAS. Asof November 11, 1997, ODEO had till not issued the FADs for four
of the cases completed by CAS.

CAS officidsdso told us that in August 1996, FDIC's COOQ ingtructed the Legal Divison’s Deputy
Generd Counsdl to establish atask force to assst ODEO in issuing FADs and to prepare an inventory
of al casesto determine case status and what processing actions were required. CAS developed a
3-member task force and scheduled a start date with ODEO management. However, afew days
before the project start date, ODEO management told Legd that ODEO preferred to handle the work
interndly. Thus, the Lega Divison’stask force efforts were cancelled.

Findly, in December 1996, ODEO assigned 22 additiona casesto three contract firmsfor FAD
preparation. These were the same firms that ODEO used to perform investigations. The firms were
instructed to complete the FADs within 15 cdendar days. However, it took an average of 158 days
from the date FADs were assigned to contractors until ODEO transmitted the FADs to the
complainants. Asof January 1998, one of the 22 cases was till outstanding.

We asked ODEO why it took so long to review and issue FADs prepared by CAS and contractors.
ODEOQO's Associate Director, EEO and Diversity Branch, told our office the quality of the FADs
prepared by CAS and by the three contractors was questionable and ODEO saff had to re-write
amog dl of the FADs.

FACTORS CONTRIBUTING TO PERFORMANCE

ODEO does not have performance expectations for individua staff and supervisorsto imposetime
frame and due date information for FAD assignments. Moreover, ODEO does not have case
monitoring systems that adequately track the assgnment of casesto EEO Specialists and monitor the
specidigs progressin preparing the FAD. Findly, once specidists prepared draft FADs, ODEO
management was not reviewing these documents timely or providing constructive criticism, comments,
and other feedback to specididts.

STAFF SUGGESTIONS FOR IMPROVING FAD PREPARATION
We received severd suggestions from ODEO and non-ODEO staff about how to improve the FAD

process. These suggestions included reducing the amount of case law supporting FADs and
developing bailerplate and abbreviated FAD documents for use in particular cases.
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In July 1996, a CAS Senior Attorney issued a letter to the Deputy General Counsel outlining the
attorney’ s observations and recommendations for improving complaint processing procedures. Among
other things, the Senior Attorney noted that: (1) ODEO EEO Specidists place too much emphasison
case law and the citation of cases when preparing FADs, and (2) FADs do not follow a consstent
format. The Senior Attorney recommended limiting the discussion of caselaw within FADs to the
least amount necessary to support FDIC' s position. With respect to FAD report consistency, the
Senior Attorney recommended ODEQO establish boilerplate shell documents for each of the Title VI
bases of discrimination to be used as atraining tool for new EEO Specialists and to speed up the
process for the completion of dl FADs. The Senior Attorney has devel oped boilerplate documents
that she usesin processing those discrimination complaints which pose conflicts of interest for ODEO.

Finaly, one of the EEO Specidists we interviewed questioned why ODEOQ issuesafull FAD in those
instances where the office accepts an AJ decison.  Following the receipt of findings and conclusions
from an EEOC AJ, the agency may either accept, partidly accept, or rgect the AJdecison. The
agency issues a FAD to the complainant documenting its determination on the AJ findings and
conclusons. ODEO prepares a FAD regardless of whether the agency agrees or disagrees with the AJ
decison. An EEO Specidist recommended in those cases where the agency isin agreement with the
AJ sfindings and conclusions, that the agency smply prepare an abbreviated FAD gating ODEO's
agreement with the AJ findings and conclusions and then issue the FAD with the findings and
conclusions attached as support.

BEST PRACTICES AT OTHER AGENCIES

We a0 interviewed representatives from severa EEO offices at other federd agenciesto identify best
practices for preparing FADs. The Department of the Air Force EEO Office has a separate
headquarters group that prepares FADsfor dl civilian discrimination cases. The Chief, Air Force
Civilian Appellate Review Office (AFCARO), told us that she has established performance gods for
each of her FAD writers and she holds her g&ff to those gods. AFCARO only prepares FADs on the
merits of cases” and serves as aliaison for the appeals process. FADs on procedural issues are
prepared at the individud base leve.

The AFCARO has sx gaff and an adminigrative assstant. The Chief expects each staff to complete
50to 60 FADsayear. 1n 1997, AFCARO issued 313 FADs on the merits of cases. We asked the
Chief about the reasonableness of the 60-day time frame alowed by EEO law for completing FADs.
The Chief responded that Air Force considers the 60-day time frame alaw, and Air Force has never
guestioned the possibility of exceeding the period. To ensure the 60-day time frameis met, AFCARO
places the following performance goals on the FAD process:

The staff has 20 days to complete the FAD

! Agency decisions may either be merit based or procedurd in nature. FADs containing determinations based on issues
and evidence contained in areport of investigation or in an EEOC administrative judge' s findings and conclusions are
known as “FADs on the merits’. Agency decisions dismissing cases on procedural bases, such astimelinessissues or
falure to state aclaim, are known as* procedural FADS'.



The Chief, AFCARO, has 25 daysto complete her review of the FAD
The Director, AFCARO, has 10 daysto review, approve and sgn the FAD
AFCARO hasab day cushion to absorb any ddays

The Chief described hersdlf as ataskmaster and stated the FAD process must be production oriented.
The Chief develops awork plan for each staff stating the caseload that the staff is expected to complete
for theyear. If gaff members do not meet the work plan requirements, the Chief may issue
performance improvement plans or take other actions to improve performance.

The Department of the Treasury aso has a separate Office of Equal Opportunity Program in
Washington, which includes a Policy and Program Oversight Section and a Complaint Processing
Section. The Complaint Processing Section congsts of nine staff who provide technica advice on
EEO matters to each of the 13 Treasury Bureaus, analyze investigative files prepared by Treasury’s
four regional processing centers, and prepare dl FADsfor each bureau.  The Acting Director, Office
of Equal Opportunity Program, told us she expects each of her FAD writers to complete about 30
FADsayear, or 2.5 amonth, to earn afully successful rating. Treasury issued 351 FADs on the merits
of casesduring fiscal year 1997.

Three of the EEO Officesthat we visited provided example copies of their FAD documents.
Generdly, these documents looked comparable to FDIC FADsin organization and in content. Further,
Treasury has aproforma FAD document that can be used in about 75 percent of its cases.

CONCLUSIONS AND RECOMMENDATIONS

ODEO must take actions to improve the timeliness by which it processes FADs. ODEO was not
meeting the statutory time frame requirements and was producing fewer FADs on an annud basis than
other agenciesthat we vidted. Asaresult, complainants concerns are not being promptly resolved
and confidence in the Corporation’s discrimination complaint processing is being negatively affected.

In our opinion, the Corporation should take prompt action to diminate the backlog of old cases so that
ODEO can then focus appropriate attention on taking the necessary steps to better manage the
remainder of its casdoad. Accordingly, we recommended that the Chief Operating Officer and Deputy
to the Chairman:

(20) Take one or both of the following actions to promptly eliminate ODECO’ s backlog of old
Ccases:

€) Direct the Legal Division to reconvene the 1996 Legal Division's task force and
charge the task force with completing and issuing al casesin the FAD stage
outstanding for more than 180 days.

(b) Consider hiring contractorsto assist in writing FADs, especialy in instances where
the contractor performed the investigation and has some familiarity with the issues.
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With regard to more efficiently processing FADs, ODEO must more carefully monitor the time being
taken to prepare and review FADs. Accordingly, we recommended that the Director, ODEO:

(21) Edablishtimeframesfor preparing and reviewing FAD documents to ensure FADs are
completed within 60 days, and monitor staff and supervisors compliance with these time
frames.

Further, we understand that much of the lega andysis and relevant case law is Smilar between cases
involving the same bases. Consequently, ODEO may increase the efficiency by which it processes
FADs by using bailerplate FADs for each of the eight discrimination bases.  We recommended that the
Director, ODEO:

(22) Develop or obtain pro forma FADsfor each of the various discrimination bases and use pro
forma documents to facilitate FAD preparation.

Finaly, ODEOQ is currently preparing afull-length written FAD for each AJ determination regardless of
whether FDIC agrees or disagrees with the AJ sfindings and conclusions. In those instances where
ODEOQO isin agreement with the AJ, ODEO could prepare an abbreviated FAD, referencethe AJ
determination in the body of the FAD document, and attach a copy of the AJ findings and conclusions
to the FAD as support. This approach should enable ODEO to expend less time and resources
preparing FADs on AJ findings and conclusions with which ODEO agrees. We recommended the
Director, ODEO:

(23) Edablish abbreviated decisons for FADs accepting EEOC AJfindings and conclusions.



Hearings and Appeals

Following the investigation, a complainant may request a formal hearing of a case
before an EEOC AJ. The complainant may also appeal agency dismissals and
FADs to the EEOC. CAS represents the Corporation in these proceedings.
Accordingly, much of the case responsibility shifts from ODEO to CAS during the
hearing and appeal stages. In the past, coordination and communication of
information between ODEO and CAS could have been better. ODEO historically
did not always notify CAS of milestone dates or forward all case file information to
CAS. As aresult, CAS did not always have sufficient time or the critical
information necessary to adequately prepare for hearings or respond to appeals.
According to a CAS official, communication has improved between ODEO and
CAS over the past year, but more can be done. ODEO has also taken efforts to
develop procedures for transmitting correspondence during the hearings and
appeals stages. We support ODEQ’s efforts and recommended the office
continue to develop procedures and establish controls to foster coordination and
communication with CAS.

BACKGROUND
Hearings

12 CFR Part 1614, Section 109, setsforth legidation for conducting hearings of discrimination
complaints. EEOC Management Directive 110 provides implementing guidance to federa agencies.
In general, an agency must notify the complainant of his’her right to request, within 30 days of receipt
of the investigative file, a hearing on the complaint by an EEOC AJ.

Generdly, an AJwill conduct a hearing on the merits of acomplaint unless: (1) the parties mutually
resolve the complaint and withdraw the hearing request; (2) the hearing request is otherwise voluntarily
withdrawn; (3) the complaint is remanded for failure to prosecute; or (4) the AJ determines that some
or al materid facts are not in genuine dispute and issues an order limiting the scope of the hearing, or if
the AJ decidesto issue findings and conclusions.

The hearing is an adjudicatory proceeding which completes the investigation of a complaint by ensuring

that the parties have afair and reasonable opportunity to explain and supplement the record and to
examine and cross-examine witnesses before an EEOC AJ.
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At the conclusion of the hearing, the AJissues recommended findings and conclusions on the merits for
the complaint. The AJ must issue his’her written findings and conclusions within 180 days of the
hearing request date.

Appeals

29 CFR Part 1614 Sections 401-407 setsforth legidation governing the federa sector gpped's process.
After the agency issuesitsfind decison, or if an agency dismisses acomplaint, the complainant has

30 cdendar days from the date of receipt of the fina decision to file anotice of gpped with the EEOCC
OFO Appdlate Review Programs. An OFO attorney reviews the case file de novo, prepares an
andysis of thefactsin light of gpplicable statues, regulations, case law and policy statements and
prepares a memorandum decision on the gppedl.

The Commission decision becomesfind, unless either party requests reconsideration within 30 days of
receiving the gpped decison. The Commission’s decision on arequest for reconsderation isthe fina
gep in the federal adminigtrative appellate process. The decision on apped also may establish
remedies, if gppropriate. A decision on an apped is binding on both the agency and the appd lant.
Aggrieved persons seeking further redress must thereafter file acivil suit in the appropriate federa
district court.

ODEO PROCESS FOR HEARINGS AND APPEALS

ODEO has one EEO Specidist who coordinates hearings and appedswith CAS. This EEO Specidist
aso performs some work in the accept/dismiss stage.

Hearings

The Federd EEO hearings process is conducted by EEOC AJswho are located in EEOC Didtrict
Offices and the Washington Field Office. Once acomplaint enters the hearing stage, CAS assumes
responsibility for the case and defends the Corporation before the EEOC. The hearing processisas
follows.

Following transmittal of the ROI and investigative file to the complainant, the complanant has
30 daysto either request afina agency decision from ODEO or to request a hearing from EEOC.
If the complainant requests a hearing, he/she is required to notify ODEOQ.

Upon receiving notification, the EEO Specidist copiesthe adminigrative file, ROl and al other
case related documentation. The EEO Specidist forwards the case information to EEOC and to
CAS.

EEOC sends a natification letter to ODEO identifying the AJ assigned to the case and afollow-up
|etter assigning a pre-hearing date and a hearing date.
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The pre-hearing is usualy held via conference call with the complainant, complainant’s
representative, the FDIC attorney, and the AJ. The parties discuss the case and attempt to reach a
Settlement.

If the pre-hearing is not successful, the EEO Specidist coordinates the logistics for the hearing.
The hearing isusudly held a an FDIC office. The speciadist arranges for a conference room, sends
|etters to the parties containing the date and place of the hearing, and coordinates with ASB to hire
acourt reporter. Following the hearing, the court reporter forwards atranscript of the proceeding
to the AJwithin 15 days.

After ahearing is conducted, the AJissues recommended findings of fact and conclusions of law,
ether finding discrimination or finding no discrimination, to ODEO. The AJusualy completes
his’her written decison within 20 days of recelving the transcript. However, the AJ has 180 days
from the hearing request date to deliver awritten decision. The AJnormaly distributes the written
decison to ODEO, the complainant and CAS.

The EEO Specidist submits the AJ decision to the Associate Director, who assigns the decision to
another EEO Specidist for FAD preparation.

Appeals

The EEOC OFO isresponsble for adjudicating appeds of adminidtrative decisonsissued by agencies
on EEQO discrimination complaintsin the federa sector. The appellate process follows:

Following the receipt of an agency dismissa or FAD, the complainant has 30 daysto file an gpped
of the decision with OFO.

EEOC notifies ODEO that an apped has been received and that EEOC will request a copy of the
casefilein 30 days.

The complainant has 30 days from the filing of the gpped to submit a brief and any other
documentsin support of the appea to EEOC and the agency.

After recalving the gpped and any brief from the complainant, the Director, OFO, will request the
complaint file from the agency. The agency has 30 days to submit the file and any agency
statement or brief in opposition to the apped to OFO.

OFO reviews the record and may require additional information from either party. OFO may
remand the case back to the agency for further investigation if extensive supplementa information
isneeded. Inthose cases, EEOC designates atime period of 30 to 90 days within which the
agency must complete the investigation.

The agency provides copies of the supplementa investigation to OFO and the complainant. The
complainant has 30 days to submit a statement concerning the supplemental record.



The OFO, on behdf of the EEOC, issues awritten decison ether dismissing the appedl or finding
discrimination and awarding appropriate remedies. Thisdecison isfina unless either party filesa
request for reconsideration.

STATUS OF CASESIN THE HEARING STAGE

Asof November 7, 1997, ODEO had 55 cases, or 27 percent of its caseload, in the hearing and appedls
sages. Casesin these stages are completely out of ODEQO’ s control. For example, an EEOC AJ
placed at least 10 casesthat were in the hearing stage on hold for 8 months during 1997 because a key
witness associated with each of those cases was out of the country for an extended period of time.
These cases remained in ODEQO' s formd casdload and continued to affect the overdl eapsed days
statistics that ODEO reported to EEOC even though ODEO had no control over these cases.

EEOC a0 has had difficulties processng casestimely.  According to EEOC' s Federal Sector Report
on EEO Complaints Processing and Appeals, for fisca year 1996, EEOC had an ending inventory of
8,275 hearings. Further, during fiscal year 1996, it took EEOC an average of 234 daysto process a
hearing.

Likewise, EEOC’ s OFO had an inventory of 8,376 appellate cases pending at the end of fisca year
1996. The average processing time for gppellate cases closed during fisca year 1996 was 323 days.

Currently, ODEO prepares and issues quarterly status reports of discrimination complaint activity to
the Operating Committee and to FDIC managers. These status reports present caseload numbers and
provide summary information about the numbers of casesin the various stages of the forma complaint
process. In our opinion, these status reports could be improved by including average elapsed day
information for casesin the various stages of the forma complaint process, as we have done
throughout this report. However, because casesin the hearings and appeals stages are outside of
ODEOs control, elapsed day information for cases at EEOC would unfairly skew ODEO' s efforts to
improve overal case processing timeliness. Accordingly, we recommended that ODEO begin
reporting case load information containing el apsed day Statistics and presenting case information for:
(2) Al cases, and (2) case information exclusive of casesin the hearings and apped s stages.

ASSESSMENT OF PERFORMANCE

Historicaly, ODEO has not aways communicated information timely or completely to CAS during the
hearing and appedl stages. However, it appears that ODEO' s performance has improved in this area
Further, ODEO has taken steps to issue procedures to standardize the mailing of correspondence to
CAS and EEOC. We support these efforts and suggested ODEO continue to develop procedures and
establish controls to ensure that case file information is transferred properly and timely.

CAS officidsweinterviewed told us that, in the past, ODEO did not dways.

Transfer complete case filesto CASfor hearings.



Send complete investigation filesto EEOC.

Forward updated file information to CAS. After ODEO transfers case filesto CAS, ODEO may
receive additiona correspondence or documentation for the file that isimportant to the hearing.
Higtorically, ODEO did not always forward this additiond file information to CAS.

Promptly forward EEOC decisonsto CAS.

Notify CAS that complainants had filed appeals with EEOC. In some instances, CAS missed
opportunitiesto file briefs with EEOC opposing the complainant’s clams.

One CAS representative we interviewed attributed many of the historical problemsto previous ODEO
management. He stated ODEO’ s communication of hearing and apped information hasimproved
during the past year for the cases with which he has been associated. A second CAS representative
told us many of the problems till continued. He stated ODEO still does not communicate information
about hearings and appedsto CAStimey. For example, FDIC has 60 days to accept, rgject or modify
an AJ sfindings and conclusions. The CAS representative said he recently recelved an AJ decision
from ODEO after the 60-day time frame had passed.

ODEO has taken steps to improve communication with CAS and EEOC. ODEO staff developed draft
procedures for mailing routine correspondence. These procedures include sections for sending
correspondence related to the hearings and appeals stages. In February 1998, the new formal
complaint manager placed these draft procedures on hold pending review. We support ODEO’s
efforts to improve communication and encouraged ODEO to findize these or smilar procedures.
These actions, together with ODEQO' s use of the capabilities of the new case management system,
should further improve communication of information during the hearings and appedls stages.

FACTORS CONTRIBUTING TO PERFORMANCE

Prior management policies, poor information management systems, and strained rel ationshi ps between
ODEOQO and CAS contributed to the historicd problems in the hearings and appeds stages. It appears
that current management has improved communications and relations between ODEO and CAS.
Further, ODEQO ' s efforts to organizeits file room and the implementation of the new case management
system should complement ODEQO' s efforts to provide timely and complete case file information to
CAS in support of hearings and appedls.

CONCLUSIONS AND RECOMMENDATIONS

ODEQ ' s performance in the hearings and apped s stages hasimproved. In the past, communication of
information between ODEO and CAS was lacking. Consequently, CAS did not dways have sufficient
time or the critica information necessary to adequatdly prepare for hearings and gppeds. A CAS
officid told us ODEO' s performance in this area has improved during the past year. Further, ODEO
has taken efforts to develop standard procedures for issuing correspondence during these stages. We



support these efforts and suggested ODEO continue to develop additiona procedures and controls
over the hearings and appedls stages. Accordingly, we recommended that the Director, ODEO:

(24)  Finalize and issue the draft procedures for managing correspondence during the forma
complaint process.

(25) Develop performance expectations for the EEO Specidist(s) coordinating hearings and appeals
based on time frames and qudity of work.

(26) Beginincluding elapsed day statisticsin ODEO quarterly status reports to the Operating
Committee and FDIC managers. Present information for (1) dl ODEO cases, and (2) cases
exclusive of those at the hearings and gppeals stages.

Further, we understand that EEOMAS, ODEQ’ s new case tracking system, has the capability to issue
form letters and standard reports for the various stages of the forma complaint process. We aso
understand that EEOMASS can devel op status reports showing upcoming milestone dates for cases.
We recommended the Director, ODEOQ:

(27)  Utilize exigting capabilitiesin EEOMAS to help manage correspondence and milestone dates
for hearings and apped s activity.
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Corporation Comments and Ol G Evaluation

On April 21, 1998, the Director, ODEO, provided the Corporation’ s response to a draft of this report.
The response is presented as Appendix 11 to thisreport. ODEO management agreed with 25 of the
27 recommendations. The response also discussed efforts that ODEO has dready taken to respond to
our recommendations. ODEO disagreed with two of our recommendations, but provided adequate
information supporting the office’ s position. Accordingly, ODEQO’ s written response and subsequent
discussions provided the requisites for amanagement decision on al of the recommendations.

With respect to the 14 casesin the FAD stage for which OIG could not determine the case status,
ODEQOQ responded that an FAD had been transmitted for one case, and FADs for the remaining
13 cases should be issued by the end of May 1998.

A summary of the Corporation’ s response to recommendations 1, 3, 19, and 20 and our andys's
follows. The Corporation’s response to recommendations 2, 4 through 18, and 21 through 27 is not
summarized because the actions planned or taken were identical to, or clearly addressed, those we
recommended.

Develop office-wide performance measur es geared to reducing the formal complaint backlog
and improving the aver age processing time for formal complaints (recommendation 1): ODEO
generdly agreed with this recommendation and anticipates devel oping performance measurements
related to processing formal complaints by no later than the 3¢ Quarter 1998. However, ODEO did
not agree to establish measures geared toward reducing the casel oad because ODEO believesthat the
number of casesfiled, aswell as severa stages of the complaint process, are out of ODEQO'’ s control.
During a mesting with the Director, ODEO, we clarified the intent of this recommendation as being the
reduction of existing casesin ODEQO’ s case backlog, especidly older casesin the FAD stage. ODEO's
response adequatdly addressed the recommendation and contained al the requisites of a management
decision.

Consder discontinuing recording discrimination complaint correspondence information in the
ODEO Repository Database and instead only record cor respondence infor mation into the
EEOMAS case management system (recommendation 3): ODEO disagreed with this
recommendation. ODEO stated that EEOMAS is not a correspondence tracking system and explained
aneed for asystem to record correspondence such as Congressiond Inquires, and Freedom of
Information Act requests. Further, the correspondence system is used in other ODEQO program aress.
ODEQO' s explanation of why this recommendation is not appropriate is sufficient for the response to be
consdered amanagement decison.

Consder developing aform for FDIC managersand complainantsto evaluate the quality of
contract investigator engagements (recommendation 19): ODEOQ disagreed with this
recommendation. ODEO opined that it would be unredigtic to expect fair eva uations given the
volatile nature of EEO investigations. Instead, ODEO favors the existing avenue of receiving feedback
from managers and complainants through the contract Oversight Manager. We acknowledge ODEQO’s
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concerns with soliciting evauations from FDIC managers. Accordingly, ODEQO' sresponse is sufficient
to be consdered a management decison.

Takeoneor both of thefollowing actionsto promptly diminate ODEQO’ s backlog of old cases:
(a) Direct the Legal Divison to reconvenethe 1996 L egal Divison’stask force and chargethe
task forcewith completing and issuing all casesin the FAD stage outstanding for morethan
180 days, or (b) Consider hiring contractorsto assist in writing FADs, especially in instances
wherethe contractor performed theinvestigation and has some familiarity with theissues
(recommendation 20): ODEO agreed with part (b) of thisrecommendation. As mentioned earlier,
ODEO engaged the services of a contractor from the FSSin March 1998 to assst in writing FADs for
older cases. Accordingly, ODEO's response adequately addressed the recommendation and contained
al therequidites of amanagement decision.



Appendix |: Best Practices Matrix: A Summary of the | nformation
Gathered From Six Federal Agencies.

artment of Labor

Counsding Stage

Department of the Air Force

. 25% of counsdors are full-time
()
73% of ADR casssresultina
settlement.
Performance measures for
full-time counsdors.

Department of Energy

. Onefft counsdor in HQ. Remaining
counselors are part-time (p/t).
P/t counsdlors receive 3-day training.
ADR program.
Counsdor’ sreports are completed
within 15 days of aforma complaint.

Dep

One f/t counselor in each region plus p/t
counsdlors.

F/t counselors complete counseling, mediation
and investigation.

ADR program with in-house mediators.

Accept/ Dismiss
(A/D) Decison Stage

A/D decison is completed with
cooperation from the Judge
Advocate General.

Decison is completed in 30 days.
No reluctance to dismiss
complaints.

Air Force loses 50% of appedls of
dismissals. Reasonable lossrate
would be 20%.

75% of field units complete their own
decison. 1-2 peoplein HQ complete
the remaining field and HQ decisions.
Main issues are timeliness and stating
aclam.

Decision is completed approx. 3 days
after al theinformation is received.
No reluctance to dismiss complaints.

One employee, an attorney, in HQ completes
al decisions.

Decison is completed in 30 days.

It isimportant to have quaified staff.

No reluctance to dismiss complaints.

Investigation Stage

Investigation completed in-house.
Investigation completed in 120
days.

Resolution is attempted after ROI

Investigation completed in-house or
contracted.

Planning to contract 100 percent in the
future.

Investigation is completed in-house.
Investigation completed in 100 days.
ROI reviewed in 30 days.

FAD for an AJsdecisonisone
page plus boilerplate.
FAD completed in 60 days.

FAD for an AJsdecisonisbasicaly
cover letter, boilerplate and decision.

isissued. Contracted investigation is completed
in 45 days.
Final Agency 7 person staff. One employeein HQ completesal One employee, an attorney, in HQ completes
Decison Stage Each employee compl etes gpprox. FADs. The same person writes A/D al FAD.
50 FADsayear. decisons. Generd Counsdl’s Office reviews FAD prior

to their issuance.

FAD completed in 60 days.

Employee completes approx. 35 FADs ayear.
Emphasized the importance of quality staff.
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BEST PRACTICES MATRI X (Continued)

TennesseeVaIIey Authority

Department of the Treasury

U. S. Customs Service

Counsding Stage

40 p/t counselors report to 1 f/t
counsdor.

Counsdlor’ sreport isgiven to the
complainant with the Notice of the
Right to File (NTRF).

After issuing NTRF adifferent
counselor will contact the

complainant to attempt aresolution.

Counsdors must be thoroughly
trained.

Counsdling completed at Bureau level.

(See Customs Service).

Field EEO Managers manage and train p/t
counsglors.

Counsglor'sgod isto encourage a settlement.
Passing some of the cost down to offending
divisions.

Harassment task force

EEO Liaisonsin two largest divisions.

Accept/ Dismiss (A/D) One employee, an attorney, in HQ Decisions are completed at one of four Completed by RPC.
Decison Stage completes al decisons. Regional Processing Centers (RPC).
Decison iscompleted in 5-10 Decision is completed in 45-60 days.
days. The goal is30 days.
Main issues are timeliness and Standardized letters are used for 75%
stating aclaim. of the cases.
Performance measures (daysto No reluctance to dismiss complaints.
complete, percentage of caseslost
on appesl) are used.
Quality of EEO gtaff iscritical.
No reluctance to dismiss
complaints.
Investigation Stage 99% of invedtigations are Completed in-house. Completed by the RPC.
contracted. The RPC is responsible for managing

ROI iscompleted in 90 days.

If longer than 90 days, the
contractor’ sfeeis reduced.

Use court reporter for affidavits.

the investigation.

50% of the ROI are issued within 180
days.

20% of the cases are resolved after the
ROI isissued.




TennesseeVaIIey Authority Department of the Treasury U. S. Customs Service

Final Agency Decison One employee, an attorney, inHQ | - All FADs completed at HQ by adtaff of | . Completed by the HQ Complaint Processing
Stage writes FAD. Contractors are used 7. Section.

if workload demandsreguireit. . 75% of FADs are standard.

In-house decisonsarecompleted | . FAD can bedonein 2-3 daysif the

in 14 days. writer is not disturbed.

AJsdecisonsarenot abbreviated. | . Each employee completes approx. 30

It took alot of effort to get ahigh FADsayesar.

quality staff. . Itisimportant employees have the

Manager believesin process right skill sets.

improvement, quality

improvement and constant

improvement.
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Appendix |1 Corporation Comments
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Appendix |11 Management Responses to Recommendations

This table presents the management responses that have been made on recommendations in our report and the status of management decisons.
The information for management decisonsis based on management's written response to our report from the Director, ODEO.

Expected Documentation that Management
Rec. Completion | will confirm final Monetary Decision:
Number Corrective Action: Taken or Planned / Status Date action Benefits Yesor No
1 ODEO will finalize written performance measures related to 9/30/97 Performance measures $0 Yes
processing formal complaints.
2 ODEOQ has dready transferred informal case information into Completed EEOMAS activity $0 Yes
EEOMAS. ODEO will continue to maintain informal case reports
information on EEOMAS.
3 ODEO disagreed with this recommendation. N/A N/A $0 Yes
4 ODEOQ is holding work group mesetings with ODEO gtaff to discuss 6/30/98 Final procedures $0 Yes
procedures and controls for entering future information into
EEOMAS. ODEO will also develop draft procedures.
5 ODEOQO scheduled video teleconference meseting with field staff to 6/30/98 Documented guidance $0 Yes
discuss this recommendation. ODEO will also issue documented
guidance.
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Expected Documentation that Management
Rec. Completion | will confirm final Monetary Decision:
Number Corrective Action: Taken or Planned / Status Date action Benefits Yesor No
6 ODEOQO scheduled video teleconference meseting with field staff to 6/30/98 Documented guidance $0 Yes
discuss this recommendation. ODEO will also issue documented
guidance.
7 ODEO will conduct areview of thisinformation to determine 9/30/98 Results of review $0 Yes
whether ODEQO'’ s dormant EEO Action Officer Program can be used
to address this recommendation.
8 ODEO will explore the development of a plan to secure input from 9/30/98 Standardized guidance $0 Yes
managers and directors for facilitating early resolution of informal
complaints and provide standardized guidance to EO Specidists
regarding information to be shared with FDIC managers.
9 ODEO will consder modifying the course outline for its 9/30/98 Revisad course outline $0 Yes
Corporate-wide EEO training for Managers and Supervisorsto
include a stronger focus on what managers can expect if they
become involved in adiscrimination complaint and what they can
do to resolve complaints.
10 ODEQ ingtituted an unwritten policy in March 1998 requiring that 6/30/98 New policy $0 Yes

counselor reports be completed and submitted during the informal
phase. ODEO will memoralize and distribute this policy.
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Expected Documentation that Management
Rec. Completion | will confirm final Monetary Decision:
Number Corrective Action: Taken or Planned / Status Date action Benefits Yesor No
11 ODEO will develop a standardized review of criteriaand/or a 6/30/98 Standard criteria and/or $0 Yes
checklist to insure counsalor reports include the e ements necessary checklist
to frame the bases and issues of the complaint.
12 ODEO will develop performance expectations for managers and 9/30/98 Performance $0 Yes
specialists completing accept/dismiss decisions based on time frames expectations
and qudlity of work.
13 ODEO will explore securing specific training tailored to 12/31/98 Training program $0 Yes
accept/dismiss decisonsfor specidists.
14 ODEO iscurrently exploring using EEOMAS to generate a 6/30/98 Boilerplate letter $0 Yes
boilerplate letter for making accept/dismiss decisions.
15 ODEO will develop performance measures for managers and 9/30/98 Performance measures $0 Yes
specidistsinvolved in the award and administration of investigation
contracts.
16 ODEO will meet with ASB and the Legd Division to explorethe 9/30/98 Determination from $0 Yes

feasibility and need for language to reduce contractor payments
when reporting time frames are exceeded.

meetings with ASB and
the Legal Division
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Expected Documentation that Management
Rec. Completion | will confirm final Monetary Decision:
Number Corrective Action: Taken or Planned / Status Date action Benefits Yesor No
17 ODEOQ iscurrently using the FSSin the FAD stage of the EEO 2/98 Determination on use of $0 Yes
process. ODEO will explore the feasibility of using the FSSto FSSfor investigation
reduce costs associated with contracting for investigations. contracts.
18 ODEO will develop performance measures for managers and 9/30/98 Performance measures $0 Yes
specidigts related to the review and delivery of ROIs.
19 ODEO disagreed with this recommendation. N/A N/A $0 Yes
20 ODEOQ contracted with afirm from the FSSto assist in writing 3/98 FSS contract $0 Yes
FADsfor older cases.
21 ODEO will develop performance expectations for managers and 9/30/98 Performance $0 Yes
specialists involved in the preparation and review of FADs. expectations
22 ODEO will explore the feasibility of developing or obtaining pro 12/31/98 Determination of $0 Yes
forma FADsto facilitate FAD preparation feashbility
23 ODEO will explore the feas bility of establishing abbreviated 9/30/98 Determination of $0 Yes
decision for FADs accepting AJ findings and conclusions. feashbility
24 ODEO will develop draft standard operating procedures for 9/30/98 Final procedures $0 Yes

correspondence management.
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Expected Documentation that Management
Rec. Completion | will confirm final Monetary Decision:
Number Corrective Action: Taken or Planned / Status Date action Benefits Yesor No
25 ODEO will develop performance expectations for EEO Specidists 9/30/98 Performance $0 Yes
coordinating hearings and appedls. expectations
26 ODEO will consider including elapsed day Statisticsin quarterly 9/30/98 Revised status reports $0 Yes
status reports to the Operating Committee and FDIC managers.
27 ODEO anticipates utilizing EEOMAS to monitor key 6/30/97 EEOMAS activity $0 Yes
correspondence and milestone dates for hearings and appeals. reports
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